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EXAMINING THE HUMAN RIGHTS AND LEGAL
IMPLICATIONS OF DHS’S “REMAIN IN MEX-
ICO” POLICY

Tuesday, November 19, 2019

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON HOMELAND SECURITY,
SUBCOMMITTEE ON BORDER SECURITY,
FACILITATION, AND OPERATIONS,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:06 a.m., in room
310, Cannon House Office Building, Hon. Kathleen M. Rice [Chair-
woman of the subcommittee] presiding.

Present: Representatives Rice, Payne, Correa, Torres Small,
Green, Barragan, Thompson; Higgins, Lesko, Joyce, Guest, and
Rogers.

Also present: Representative Escobar.

Miss RICE. The Subcommittee on Border Security, Facilitation,
and Operations will come to order.

The subcommittee is meeting today to receive testimony on ex-
amining the human rights and legal implications of DHS’s Remain-
in-Mexico Policy.

Without objection, the Chair is authorized to declare the sub-
committee in recess at any point.

Good morning. Today we will examine the implementation of the
Migrant Protection Protocols more commonly known as the Re-
main-in-Mexico program. This morning we will hear the perspec-
tive of practitioners who witness the program’s impact on the
ground.

Since this program went into effect on January 18, 2019, the Re-
main-in-Mexico Policy has forced tens of thousands of asylum seek-
ers to wait in Mexico while their claims are processed. However,
this brief summary does not even begin to touch on the devastating
and destructive impact that this policy has had on countless lives.

Prior to this program’s implementation, asylum seekers were
permitted to stay in the United States while their cases moved
through the courts, a policy based on the humane and common-
sense premise that refugees should be given temporary safe haven
while it is decided whether or not they may remain in our country.

Under Remain-in-Mexico, however, when migrants who arrive at
our Southern Border inform a U.S. official that they are seeking
asylum, they are provided a court date and sent back into Mexico
until their initial hearing.
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These migrants are mostly from Central and South America,
having fled their homes to escape gang violence and government
oppression. They are almost always strangers to Mexico, with no
friends or family to rely on as they wait on a decision from the
United States. The cities in which they are forced to wait are some
of the most dangerous in Mexico. Cartels are active. Jobs are hard
to come by. Even local Government officials have been known to
engage in violence and exploitation. As a result, these migrants,
who are fleeing violence and oppression, are now being forced to
wait in conditions that are just as dangerous as the ones they fled,
if not more so. Families waiting in Mexico under this policy face
kidnapping, sexual assault, and extortion.

In addition to provoking yet another humanitarian crisis, Re-
main-in-Mexico presents a serious threat to our National security.
The program has created a newly-vulnerable population left com-
pletely exposed to exploitation by drug cartels, allowing these
criminal organizations to remain active along our border, and even
expand their reach.

The administration assured lawmakers and the public that the
program would be carefully applied, making exceptions for Mexican
nationals, non-Spanish speakers, pregnant women, the LGBTQ
community, and people with disabilities. However, investigations
and reporting have revealed that individuals from every protected
category are frequently turned away and left to fend for themselves
in Mexican cities that the U.S. State Department has marked as
too dangerous for travel.

Meanwhile, on August 2019, DHS notified Congress that it would
build large temporary immigration hearing facilities to conduct Re-
main-in-Mexico-related proceedings. Located in Brownsville and
Laredo, these temporary facilities are functioning as virtual immi-
gration courtrooms, with judges appearing via video conference
from brick-and-mortar courtrooms all across the country.

These facilities have become a significant cause for alarm. Lack
of public information about the proceedings, limited access to trans-
lators and attorneys, and a complete disregard for migrant legal
rights are just some of the many problems emerging from this
court system. Reports have described secretive assembly line pro-
ceedings in the facilities to conduct hundreds of hearings per day.
CBP, ICE, and DHS have provided little information on the func-
tioning of these port courts, despite numerous inquiries from news
outlets and Congressional staff.

The lack of available information on their operations is exacer-
bated by the severe restrictions on who can even access the facili-
ties. With barbed wire fences and security managed by private
companies, they are closed to the public, news outlets, and legal ad-
vocacy organizations. Despite the clear legal standard that all im-
migration proceedings are to be open to the public, CBP has re-
jected request after request for access.

These facilities dramatically worsen the chaotic nature of the
program by removing any ability for migrants to access legal aid.

Furthermore, the prohibitions on oversight expose migrants to
violations of the due process rights established for asylum seekers
in U.S. law. We have invited our witnesses here to shed light on
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this disgraceful and untenable situation, and I thank them for join-
ing us today.

Our asylum laws emerged after the Second World War, as our
Nation faced the shameful truth that we failed to provide safe
haven to refugees fleeing the Nazis. Since then we have granted
asylum to desperate communities fleeing danger all over the world
and, in doing so, saved an untold number of lives. The Remain-in-
Mexico Policy is a reprehensible step backward, and a continuation
of this administration’s abandonment of our Nation’s long-standing
and bipartisan tradition of protecting asylum seekers and refugees.

We hope today to build public awareness of this policy and im-
prove our own understanding, so that we can find a way toward
stopping this needless harm inflicted on the men, women, and chil-
dren seeking safety in our great country.

[The statement of Chairwoman Rice follows:]

STATEMENT OF CHAIRWOMAN KATHLEEN M. RICE

NOVEMBER 19, 2019

Today the Subcommittee on Border Security, Facilitation, and Operations will ex-
amine the implementation of the Migrant Protection Protocols (MPP), more com-
monly known as the “Remain in Mexico” program. This morning we will hear the
perspective of practitioners who witness the program’s impact on the ground. Since
this program went into effect on January 18, 2019, the Remain in Mexico policy has
forced tens of thousands of asylum seekers to wait in Mexico while their claims are
processed. However, this brief summary does not even begin to touch on the dev-
astating and destructive impact that this policy has had on countless lives. Prior
to this program’s implementation, asylum seekers were permitted to stay in the
United States while their cases moved through the courts, a policy based on the hu-
mane and common-sense premise that refugees should be given temporary safe
haven while it is decided whether or not they may remain in our country.

Under Remain in Mexico however, when migrants who arrive at our Southern
Border inform a U.S. official that they are seeking asylum, they are provided a court
date and sent back into Mexico until their initial hearing. These migrants are most-
ly from Central and South America, having fled their homes to escape gang violence
and government oppression. They are almost always strangers to Mexico, with no
friends or family to rely on as they wait on a decision from the United States. The
cities in which they are forced to wait are some of the most dangerous in Mexico.
Cartels are active, jobs are hard to come by, and even local government officials
have been known to engage in violence and exploitation. As a result, these mi-
grants—who were fleeing violence and oppression—are now being forced to wait in
conditions that are just dangerous as the ones they fled. If not more so. Families
waiting in Mexico under this policy face kidnapping, sexual assault, and extortion.
In addition to provoking yet another humanitarian crisis, Remain in Mexico pre-
sents a serious threat to our National security. The program has created a newly
vulnerable population left completely exposed to exploitation by drug cartels, allow-
ing these criminal organizations to remain active along our border and even expand
their reach.

The administration assured lawmakers and the public that the program would be
carefully applied, making exceptions for Mexican nationals, non-Spanish-speakers,
pregnant women, the LGBTQ community, and people with disabilities. However, in-
vestigations and reporting have revealed that individuals from every protected cat-
egory are frequently turned away and left to fend for themselves in Mexican cities
that the U.S. State Department has marked as too dangerous for travel. Meanwhile,
in August 2019, DHS notified Congress that it would build large temporary immi-
gration hearing facilities to conduct Remain-in-Mexico-related proceedings. Located
in Brownsville and Laredo, these temporary facilities are functioning as virtual im-
migration courtrooms, with judges appearing via video conference from brick-and-
mortar courtrooms across the country.

These facilities have become a significant cause for alarm. Lack of public informa-
tion about the proceedings, limited access to translators and attorneys, and a com-
plete disregard for migrant legal rights are just some of the many problems emerg-
ing from this court system. Reports have described “secretive, assembly line” pro-
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ceedings in the facilities to conduct hundreds of hearings per day. CBP, ICE, and
DHS have provided little information on the functioning of these “Port Courts” de-
spite numerous inquiries from news outlets and Congressional staff. The lack of
available information on their operations is exacerbated by the severe restrictions
on who can even access the facilities. With barbed wire fences and security managed
by private companies, they are closed to the public, news outlets, and legal advocacy
organizations. Despite the clear legal standard that all immigration proceedings are
to be open to the public, CBP has rejected request after request for access. These
facilities dramatically worsen the chaotic nature of the program by removing any
ability for migrants to access legal aid.

Furthermore, the prohibitions on oversight expose migrants to violations of the
due process rights established for asylum seekers in U.S. law. We have invited our
witnesses here to shed light on this disgraceful and untenable situation. And I
thank them for joining us today. Our Asylum laws emerged after the Second World
War, as our Nation faced the shameful truth that we failed to provide safe haven
to refugees fleeing the Nazis. Since then, we have granted asylum to desperate com-
munities fleeing danger all over the world and in doing so saved an untold number
of lives. The Remain-in-Mexico policy is a reprehensible step backwards, and a con-
tinuation of this administration’s abandonment of our Nation’s longstanding—and
bipartisan—tradition of protecting asylum seekers and refugees.

We hope today to build public awareness of this policy and improve our own un-
derstanding so that we can find a way toward stopping this needless harm inflicted
on the men, women, and children seeking safety in our great country.

Miss RICE. The Chair now recognizes the Ranking Member of the
subcommittee, the gentleman from Louisiana, Mr. Higgins, for an
opening statement.

Mr. HiGGINS. Thank you, Madam Chair, and thank you to our
witnesses for being here today. While I look forward to hearing
your testimony, I also would like to voice that I am disappointed
that no DHS officials actually responsible for negotiating and im-
plementing the Migrant Protection Protocols agreement with the
Government of Mexico were invited to testify today by the Major-
ity.

I am also concerned by the partisan preconceptions surrounding
the hearing title. This past year we saw crisis at the border, which
was referred to by some as a fake emergency. It virtually exploded,
as over 977,000 people attempted to illegally enter the United
States through our Southwest Border. That is more than we en-
countered in 2017 and 2018, combined. It is larger than the popu-
lation of the entire State of Delaware.

Historically, most illegal immigrants have been single adults
from Mexico looking for temporary work. During fiscal year 2000,
Border Patrol was able to repatriate the majority of those detained
within hours. Today most illegal immigrants are family units and
unaccompanied minors from Guatemala, Honduras, and El Sal-
vador. In fiscal year 2019, Customs and Border Protection encoun-
tered 473,682 families. That is nearly a 3,200 percent increase from
fiscal year 2013.

This change is directly tied to criminal organizations exploiting
loopholes in our immigration laws as propaganda to convince peo-
ple to bring children to the border. Migrants are giving up their life
savings—in many cases, mortgaging homes, and properties, farms,
perhaps handing over their children to smugglers because they are
falsely being told that children are visas to get into this country.
Even the Guatemalan Ministry of Foreign Affairs has publicly con-
firmed this.

Smugglers don’t care about the well-being of migrants. They only
care about turning a profit. In fiscal year 2019 Customs and Border
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Protection averaged 71 hospital visits per day for the migrants who
arrived at our border in deteriorating health. The Border Patrol
conducted over 4,900 rescues of immigrants who smugglers left to
die.

Former Acting DHS Secretary McAleenan testified in July that
more than 5,500 fraudulent family cases have been uncovered
where the adult is not the parent of the child. One thousand of
those have already resulted in prosecutions. Worse, the cartels are
sending children back on commercial airlines to their home coun-
try, and then returning to the border with different adults. Agents
call this practice “recycling children.” ICE identified 600 children
who have gone through this. One child told investigators he was
forced to make the trip 8 times.

There is a common misconception that most people illegally
crossing our border are seeking asylum. However, less than 20 per-
cent of immigrants in Customs and Border Protection custody are
found to have, “credible fear” to return to their home country. In
fiscal year 2018 that number was 18 percent.

For those saying everyone is turning themselves in, that is not
the case. According to Customs and Border Protection, last year
more than 150,000 migrants who illegally entered this country got
away from authorities, evading capture, and making their way into
the interior.

The Trump administration has been forced to act alone and has
taken several important actions to mitigate the crisis as gridlock
over immigration reform continues in Congress.

DHS implemented the Migrant Protection Protocols, MPP, pro-
gram to cut down on the overcrowding of migrants in DHS custody
and the number of migrants being released into U.S. communities
due to immigration court backlog. At one point this year, CBP had
almost 20,000 people in custody. Now they are averaging less than
3,500.

DHS has invested in temporary courtrooms near Southwest Bor-
der ports of entry to help expedite immigration hearings for MPP
individuals. MPP ends the economic incentive of making a
meritless asylum claim, considering only 20 percent of asylum
claims get favorable final judgment, but every asylum applicant re-
leased in the interior is provided with work authorization.

Department of Justice statistics point to more than 89,000 orders
of removal in absentia for fiscal year 2019 for those who were not
detained. MPP mitigates the risk that those ordered removed will
disappear into the United States’ interior.

This month, DHS, the State Department, and the International
Organization for Migration visited several shelters operated by
faith-based organizations and the Government of Mexico that
houses MPP individuals. These shelters were found to have a per-
sistent law enforcement presence, adequate medical care, and ac-
cess to food and water.

Today’s hearing could have been an opportunity to bring in the
Department to ask about that visit and discuss the implementation
of the MPP program in greater detail. We have seemingly foregone
a fact-finding mission for something that might resemble a show
trial.
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Nevertheless, I want to thank our witnesses for appearing before
us today, and I look forward to your testimony.
[The statement of Ranking Member Higgins follows:]

STATEMENT OF RANKING MEMBER CLAY HIGGINS

Nov. 19, 2019

Thank you, Madam Chair, and thank you to our witnesses for being here today.

While I look forward to hearing your testimony, I also want to voice that I am
disappointed that no DHS officials responsible for negotiating and implementing the
Migrant Protection Protocols agreement with the government of Mexico were invited
to testify by the majority.

I am also concerned by the partisan pre-conceptions surrounding the hearing title.

This past year we saw what some Democrats on this committee called a “Fake
Emergency” explode as over 977,000 people attempted to illegally enter the United
States through our Southwest Border.

That’s more than fiscal year 2017 and fiscal year 2018 combined, and larger than
the population of the entire State of Delaware.

Historically, most illegal immigrants have been single adults from Mexico looking
for temporary work. During fiscal year 2000, Border Patrol was able to repatriate
the majority of those detained within hours.

Today, most illegal immigrants are family units and unaccompanied minors arriv-
ing from Guatemala, Honduras, and El Salvador. In fiscal year 2019, CBP encoun-
tered 473,682 families, nearly a 3,200 percent increase from fiscal year 2013.

This change is directly tied to criminal organizations exploiting loopholes in our
immigration laws as propaganda to convince people to bring children to the border.

Migrants are giving up their life savings, mortgaging their homes and farms, and
handing over their children to smugglers, because they are falsely being told that
children are “visas” to get into this country. Even the Guatemalan Ministry of For-
eign Affairs has publicly confirmed this.

Smugglers don’t care about the well-being of migrants, just about turning a profit.
In fiscal year 2019, CBP averaged 71 hospital visits per day for migrants who ar-
rived at our border in deteriorating health. The Border Patrol conducted over 4,900
rescues of migrants who smugglers left to die.

Former Acting DHS Secretary McAleenan testified in July that more than 5,500
fraudulent family cases have been uncovered where the adult is not the parent of
the child. One thousand of those have already resulted in prosecutions.

Worse, cartels are sending children back on commercial airlines to their home
country to then return at the border with different adults. Agents call this practice
“recycling children”. ICE identified 600 children who have gone through this. One
child told investigators he was forced to make the trip 8 times.

There’s a common misconception that most people illegally crossing our border are
seeking asylum. However, less than 20 percent of migrants in CBP custody actively
claim they have a “credible fear” of return to their home country while in custody.
In fiscal year 2018 that number was 18 percent.

And for those saying everyone is turning themselves in, that is not the case. Ac-
cording to CBP, last year more than 150,000 migrants who illegally entered this
country got away from authorities, evading capture and making their way into the
interior.

The Trump administration has been forced to act alone and has taken several im-
portant actions to mitigate the crisis as gridlock over immigration reform continues
in Congress.

DHS implemented the Migrant Protection Protocols (MPP) program to cut down
on the overcrowding of migrants in DHS custody and the number of migrants being
released into U.S. communities due to immigration court backlog. At one point this
year, CBP had almost 20,000 people in custody. Now they are averaging less than
3,500.

DHS has invested in temporary courtrooms near Southwest Border ports of entry
to help expedite immigration hearings for MPP individuals.

MPP ends the economic incentive of making a meritless asylum claim, considering
only 20 percent of asylum claims get favorable final judgment but every asylum ap-
plicant released in the interior is provided with work authorization. Department of
Justice statistics point to more than 89,000 orders of removal in absentia in fiscal
year 2019 for those who were not detained. MPP mitigates the risk that those or-
dered removed will disappear into the interior.
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This month, DHS, the State Department, and the International Organization for
Migration visited several shelters operated by faith-based organizations and the gov-
ernment of Mexico that house MPP individuals. Those shelters were found to have
a persistent law enforcement presence, adequate medical care, and access to food
and water.

Today’s hearing is a missed opportunity to bring in the Department to ask about
that visit and discuss the implementation of the MPP program in greater detail.
We’ve forgone a fact-finding mission for nothing short of a show trial.

Nevertheless, I want to again thank our witnesses for appearing before us today
and I look forward to your testimony. I yield back.

Mr. HiGGINS. Madam Chairwoman, I yield back.

Miss RICE. Thank you, Mr. Higgins. The Chair now recognizes
the Chairman of the full committee, the gentleman from Mis-
sissippi, Mr. Thompson, for an opening statement.

Mr. THOMPSON. Thank you very much, Chairman Rice. Today the
subcommittee will hear about how the Trump’s administration Re-
main-in-Mexico Policy has distorted our immigration system by ef-
fectively closing the door to people seeking safety in this country.

I share Chairwoman’s—Rice’s concerns about the legal and hu-
manitarian implications of this misguided policy and thank her for
calling this hearing.

While the Department of Homeland Security officials have ar-
gued Remain-in-Mexico has allowed U.S. Customs and Border Pro-
tection to regain operational control of our border with Mexico, we
actually know better. In fact, the policy has raised serious legal
questions and created a new humanitarian crisis along our South-
ern Border.

Moreover, it runs contrary to our American values. Returning
migrants with known physical, mental, and developmental disabil-
ities in Mexico is unacceptable. Sending pregnant women into Mex-
ico, where there is no safe housing or basic medical care for them,
is unacceptable. Establishing secretive courts that DHS uses to
process asylum seekers forced to return to Mexico runs contrary to
our values.

Indeed, immigration court proceedings are generally open to the
public for the sake of transparency. The American Immigration
Lawyers Association, ACLU, and Amnesty International, among
others, regularly observe these proceedings. However, these organi-
zations have been repeatedly denied access to the new temporary
port courts in Brownsville and Laredo.

For those of you who are familiar with the Rio Grande Valley,
you know about the work of—Sister Norma of Catholic Charities
carries out to assist migrants in that region. Sister Norma has also
been denied entry to the port courts multiple times, with no real
explanation as to why. These observers are desperately needed.

Attorneys who have been able to get into the port courts uni-
formly talk about court operations that run roughshod over basic
due process rights. Paperwork is filled out with wrong information,
or certain information sections are purposely left blank, for exam-
ple. Every step that can be taken to limit the amount of time an
attorney can meet with their client is taken.

CBP has even allegedly fabricated future hearing dates for mi-
grants who are granted asylum in order to return them to Mexico.
The administration appears intent on cutting off access to the law-
ful asylum process, even if their actions are legally questionable, or
force vulnerable adults and children into danger.
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I look forward to hearing from our panelists about their first-
hand observation and experience with the Remain-in-Mexico Policy
and the temporary port courts. Their testimony will help inform
the committee’s future oversight work.

Efficient and effective border security has long been a bipartisan
priority of this committee. But blocking the asylum process for vul-
nerable people and risking their lives by putting them in harm’s
way does not make us any safer; it just makes us less than the
America we have held ourselves out to be.

Again, I thank the Chairwoman for holding today’s hearing, and
the Members of the committee for their participation.

I yield back.

[The statement of Chairman Thompson follows:]

STATEMENT OF CHAIRMAN BENNIE G. THOMPSON

NOVEMBER 19, 2019

Today, the subcommittee will hear about how the Trump administration’s “Re-
main in Mexico” policy has distorted our immigration system by effectively closing
the door to people seeking safety in this country. I share Chairwoman Rice’s con-
cerns about the legal and humanitarian implications of this misguided policy and
thank her for calling this hearing. While Department of Homeland Security officials
have argued “Remain in Mexico” has allowed U.S. Customs and Border Protection
to regain operational control of our border with Mexico, we know better. In fact, the
policy has raised serious legal questions and created a new humanitarian crisis
along our Southern Border. Moreover, it runs contrary to our American values.

Returning migrants with known physical, mental, and developmental disabilities
to Mexico is unacceptable. Sending pregnant women in to Mexico, where there is
no safe housing or basic medical care for them is unacceptable. Establishing secre-
tive courts that DHS uses to process asylum seekers forced to return to Mexico runs
contrary to our values. Indeed, immigration court proceedings are generally open to
the public for the sake of transparency. American Immigration Lawyers Association,
ACLU, and Amnesty International, among others regularly observe proceedings.
However, these organizations have been repeatedly denied access to the new tem-
porary port courts in Brownsville and Laredo.

For those of you who are familiar with the Rio Grande Valley, you know about
the work Sister Norma of Catholic Charities carries out to assist migrants in that
region. Sister Norma has also been denied entry to the port courts multiple times
with no real explanation as to why. These observers are desperately needed. Attor-
neys who have been able to get in to the port courts uniformly talk about “court”
operations that run roughshod over basic due process rights. Paperwork is filled out
with wrong information or certain sections are purposely left blank, for example.
Every step that can be taken to limit the amount of time an attorney can meet with
their clients is taken. CBP has even allegedly fabricated future hearing dates for
migrants who were granted asylum in order to return them to Mexico. The adminis-
tration appears intent on cutting off access to the lawful asylum process, even if
‘(ciheir actions are legally questionable or force vulnerable adults and children into

anger.

I look forward to hearing from our panelists about their first-hand observations
and experience with the Remain in Mexico policy and the temporary port courts.
Their testimony will help inform the committee’s future oversight work. Efficient
and effective border security has long been a bipartisan priority of this committee.
But blocking the asylum process for vulnerable people and risking their lives by put-
ting them in harm’s way does not make us any safer. It just makes us less than
the America we have held ourselves out to be.

Miss RICE. Thank you, Mr. Chairman. The Chair now recognizes
the Ranking Member of the full committee, the gentleman from
Alabama, Mr. Rogers, for an opening statement.

Mr. ROGERS. Thank you, Chairman Rice. Let me say for the
record I wholeheartedly support the Remain-in-Mexico Policy. I
think it is an essential policy, and it is in no way inhumane.
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This past year nearly 1 million illegal immigrants were encoun-
tered attempting to cross our Southwest Border. It led to an un-
precedented humanitarian crisis. CBP facilities were overwhelmed
and overrun, leading to dangerous conditions, both for migrants
and law enforcement officers. Every day up to 50 percent of Border
Patrol agents were taken off the line to process and care for immi-
grants.

For months the administration requested emergency funds for
new authorities to deal with this crisis. For months my colleagues
ignored the crisis as a fake emergency. Finally, Congress acted and
provided critical emergency funding. While the funding helped, it
did nothing to address the root cause of the crisis, and that is loop-
holes in our asylum laws.

Democrats have yet to move any legislation to close those loop-
holes. In the face of Congressional inaction, the Trump administra-
tion has been forced to act on its own. The administration has se-
cured agreements with Mexico, Guatemala, Honduras, and El Sal-
vador to improve security cooperation across the region and reduce
exploitation of our immigration laws.

After negotiations with Mexico, DHS also implemented the Mi-
grant Protection Protocols Program as a part of a regional strategy
to prevent abuse of our asylum laws, while protecting those with
legitimate claims. MPP discourages non-meritorious or false asy-
lum claims, and actually helps decrease the wait time for immi-
grant court hearings. Migrants under the MPP program wait
months, compared to years for those currently within the interior.

Congress should focus on reforming our immigration laws, in-
stead of holding messaging hearings.

Thank you, Mr. Chairman. I will yield back.

[The statement of Ranking Member Rogers follows:]

STATEMENT OF RANKING MEMBER MIKE ROGERS

NOVEMBER 19, 2019

This past year nearly 1 million illegal immigrants were encountered attempting
to cross our Southwest Border illegally.

It led to an unprecedented humanitarian and security crisis.

CBP facilities were overwhelmed and overrun, leading to dangerous conditions
both for migrants and law enforcement officers.

Every day, up to 50 percent of Border Patrol agents were taken off the line to
process and care for migrants.

For months, the administration requested emergency funds and new authorities
to deal with the crisis.

For months, my colleagues ignored the crisis calling it a “Fake Emergency”.

Finally, Congress acted and provided critical emergency funding.

While the funding helped, it did nothing to address the root cause of the crisis—
the loopholes in our asylum laws.

Democrats have yet to move any legislation to close these loopholes.

In the face of Congressional inaction, the Trump administration has been forced
to act on its own.

The administration has secured agreements with Mexico, Guatemala, Honduras,
and El Salvador to improve security cooperation across the region and reduce exploi-
tation of our immigration laws.

After negotiations with Mexico, DHS also implemented the Migrant Protection
Protocols program as part of a regional strategy to prevent abuse of our asylum
laws, while protecting those with legitimate claims.

MPP discourages non-meritorious or false asylum claims and actually helps de-
crease wait times for immigration court hearings.
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Migrants under the MPP program wait months compared to years for those cur-
rently within the interior. Congress should focus on reforming our immigration laws
instead of holding messaging hearings.

Mr. HiGGINS. Madam Chair.

Miss RICE. Thank you.

Yes?

Mr. HiGGINS. I would like to seek unanimous consent to submit
the Department of Homeland Security’s October 2019 assessment
of MPP program for the record.

Miss RICE. Yes. So ordered.

[The information follows:]

ASSESSMENT OF THE MIGRANT PROTECTION ProTOCOLS (MPP)

OCTOBER 28, 2019
I. OVERVIEW AND LEGAL BASIS

The Department of Homeland Security (DHS) remains committed to using all
available tools to address the unprecedented security and humanitarian crisis at the
Southern Border of the United States.

e At peak of the crisis in May 2019, there were more than 4,800 aliens crossing
the border daily—representing an average of more than 3 apprehensions per
minute.

e The law provides for mandatory detention of aliens who unlawfully enter the
United States between ports of entry if they are placed in expedited removal
proceedings. However, resource constraints during the crisis, as well as other
court-ordered limitations on the ability to detain individuals, made many re-
leases inevitable, particularly for aliens who were processed as members of fam-
ily units.

Section 235(b)(2)(C) of the Immigration and Nationality Act (INA) authorizes the
Department of Homeland Security to return certain applicants for admission to the
contiguous country from which they are arriving on land (whether or not at a des-
ignated port of entry), pending removal proceedings under INA §240.

e Consistent with this express statutory authority, DHS began implementing the
Migrant Protection Protocols (MPP) and returning aliens subject to INA
§235(b)(2)(C) to Mexico, in January 2019.

e Under MPP, certain aliens who are nationals and citizens of countries other
than Mexico (third-country nationals) arriving in the United States by land
from Mexico who are not admissible may be returned to Mexico for the duration
of their immigration proceedings.

The U.S. Government initiated MPP pursuant to U.S. law, but has implemented
and expanded the program through on-going discussions, and in close coordination,
with the Government of Mexico (GOM).

e MPP is a core component of U.S. foreign relations and bilateral cooperation

with GOM to address the migration crisis across the shared U.S.-Mexico border.

o MPP expansion was among the key “meaningful and unprecedented steps” un-
dertaken by GOM “to help curb the flow of illegal immigration to the U.S. bor-
der since the launch of the U.S.-Mexico Declaration in Washington on June 7,
2019.71

e On September 10, 2019, Vice President Pence and Foreign Minister Ebrard
“agree[d] to implement the Migrant Protection Protocols to the fullest extent
possible.”2

e Therefore, disruption of MPP would adversely impact U.S. foreign relations—
along with the U.S. Government’s ability to effectively address the border secu-
rity and humanitarian crisis that constitutes an on-going National emergency.3

1 https: | [www.whitehouse.gov | briefings-statements | readout-vice-president-mike-pences-meet-
ing-mexican-foreign-secretary-marcelo-ebrard /.
2 https: | |www.whitehouse.gov | briefings-statements | readout-vice-president-mike-pences-meet-
ing-mexican-foreign-secretary-marcelo-ebrard /.
https:| |www.whitehouse.gov | presidential-actions [ presidential-proclamation-declaring-na-
tional-emergency-concerning-southern-border-united-states/ .
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II. MPP HAS DEMONSTRATED OPERATIONAL EFFECTIVENESS

In the past 9 months—following a phased implementation, and in close coordina-
tion with GOM—DHS has returned more than 55,000 aliens to Mexico under MPP.
MPP has been an indispensable tool in addressing the on-going crisis at the South-
ern Border and restoring integrity to the immigration system.

Apprehensions of Illegal Aliens are Decreasing

e Since a recent peak of more than 144,000 in May 2019, total enforcement ac-
tions—representing the number of aliens apprehended between points of entry
or found inadmissible at ports of entry—have decreased by 64 percent, through
September 2019.

e Border encounters with Central American families—who were the main driver
of the crisis and comprise a majority of MPP-amenable aliens—have decreased
by approximately 80 percent.

e Although MPP is one among many tools that DHS has employed in response
to the border crisis, DHS has observed a connection between MPP implementa-
tion and decreasing enforcement actions at the border—including a rapid and
substantial decline in apprehensions in those areas where the most amenable
aliens have been processed and returned to Mexico pursuant to MPP.

MPP is Restoring Integrity to the System

o Individuals returned to Mexico pursuant to MPP are now at various stages of
their immigration proceedings: Some are awaiting their first hearing; some have
completed their first hearing and are awaiting their individual hearing; some
have received an order of removal from an immigration judge and are now pur-
suing an appeal; some have established a fear of return to Mexico and are
awaiting their proceedings in the United States; some have been removed to
their home countries; and some have withdrawn claims and elected to volun-
tarily return to their home countries.

o MPP returnees with meritorious claims can be granted relief or protection with-
in months, rather than remaining in limbo for years while awaiting immigra-
tion court proceedings in the United States.

e The United States committed to GOM to minimize the time that migrants

wait in Mexico for their immigration proceedings. Specifically, the Depart-
ment of Justice (DOJ) agreed to treat MPP cases such as detained cases such
that they are prioritized according to longstanding guidance for such cases.
The first 3 locations for MPP implementation—San Diego, Calexico, and El
Paso—were chosen because of their close proximity to existing immigration
courts.
After the June 7, 2019, Joint Declaration between GOM and the United
States providing for expansion of MPP through bilateral cooperation, DHS
erected temporary, dedicated MPP hearing locations at ports of entry in La-
redo and Brownsville, in coordination with DOJ, at a total 6-month construc-
tion and operation cost of approximately $70 million.
Individuals processed in MPP receive initial court hearings within 2 to 4
months, and—as of October 21, 2019—almost 13,000 cases had been com-
pleted at the immigration court level.
e A small subset of completed cases have resulted in grants of relief or protec-
tion, demonstrating that MPP returnees with meritorious claims can receive
asylum, or any relief or protection for which they are eligible, more quickly
via MPP than under available alternatives.
Individuals not processed under MPP generally must wait years for adjudica-
tion of their claims. There are approximately 1 million pending cases in DOJ
immigration courts. Assuming the immigration courts received no new cases
and completed existing cases at a pace of 30,000 per month—it would take
1several years, until approximately the end of 2022, to clear the existing back-
og.

e MPP returnees who do not qualify for relief or protection are being quickly re-
moved from the United States. Moreover, aliens without meritorious claims—
which no longer constitute a free ticket into the United States—are beginning
to voluntarily return home.

e According to CBP estimates, approximately 20,000 people are sheltered in
northern Mexico, near the U.S. border, awaiting entry to the United States.
This number—along with the growing participation in an Assisted Voluntary
Return (AVR) program operated by the International Organization for Migra-
tion (IOM), as described in more detail below—suggests that a significant pro-
portion of the 55,000+ MPP returnees have chosen to abandon their claims.
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III. BOTH GOVERNMENTS ENDEAVOR TO PROVIDE SAFETY AND SECURITY FOR MIGRANTS

The Government of Mexico (GOM) has publicly committed to protecting migrants.

e A December 20, 2018, GOM statement indicated that “Mexico will guarantee
that foreigners who have received their notice fully enjoy the rights and free-
doms recognized in the Constitution, in the international treaties to which the
Mexican state is a party, as well as in the current Migration Law. They will
be entitled to equal treatment without any discrimination and due respect to
their human rights, as well as the opportunity to apply for a work permit in
exchange for remuneration, which will allow them to meet their basic needs.”
e Consistent with its commitments, GOM has accepted the return of aliens

amenable to MPP. DHS understands that MPP returnees in Mexico are pro-
vided access to humanitarian care and assistance, food and housing, work
permits, and education.

e GOM has launched an unprecedented enforcement effort bringing to justice
transnational criminal organizations (TCOs) who prey on migrants transiting
through Mexico—enhancing the safety of all individuals, including MPP-ame-
nable aliens.

e As a G-20 country with many of its 32 states enjoying low unemployment and
crime, Mexico’s commitment should be taken in good faith by the United States
and other stakeholders. Should GOM identify any requests for additional assist-
ance, the United States is prepared to assist.

Furthermore, the U.S. Government is partnering with international organizations

offering services to migrants in cities near Mexico’s northern border.

e In September 2019, the U.S. Department of State Bureau of Population, Refu-
gees, and Migration (PRM) funded a $5.5 million project by IOM to provide
shelter in cities along Mexico’s northern border to approximately 8,000 vulner-
able third-country asylum seekers, victims of trafficking, and victims of violent
crime in cities along Mexico’s northern border.

e In late September 2019, PRM provided $11.9 million to IOM to provide cash-
based assistance for migrants seeking to move out of shelters and into more
sustainable living.

The U.S. Government is also supporting options for those individuals who wish
to voluntarily withdraw their claims and receive free transportation home. Since No-
vember 2018, IOM has operated its AVR program from hubs within Mexico and
Guatemala, including Tijuana and Ciudad Judrez. PRM has provided $5 million to
IOM to expand that program to Matamoros and Nuevo Laredo and expand oper-
ations in other Mexican northern border cities. As of mid-October, almost 900 aliens
in MPP have participated in the AVR program.

The United States’ on-going engagement with Mexico is part of a larger frame-
work of regional collaboration. Just as United Nations High Commissioner for Refu-
gees has called for international cooperation to face the serious challenges in re-
sponding to large-scale movement of migrants and asylum seekers traveling by dan-
gerous and irregular means, the U.S. Government has worked with Guatemala, El
Salvador, and Honduras to form partnerships on asylum cooperation (which includes
capacity-building assistance), training and capacity building for border security op-
erations, biometrics data sharing and increasing access to H-2A and H-2B visas for
lawful access to the United States.

IV. SCREENING PROTOCOLS APPROPRIATELY ASSESS FEAR OF PERSECUTION OR TORTURE

e When a third-country alien states that he or she has a fear of persecution or
torture in Mexico, or a fear of return to Mexico, the alien is referred to U.S.
Citizenship & Immigration Services (USCIS). Upon referral, USCIS conducts an
MPP fear-assessment interview to determine whether it is more likely than not
that the alien will be subject to torture or persecution on account of a protected
ground if returned to Mexico.

e MPP fear assessments are conducted consistent with U.S. law implementing
the non-refoulement obligations imposed on the United States by certain
international agreements and inform whether an alien is processed under—
or remains—in MPP.

o As used here, “persecution” and “torture” have specific international and do-
mestic legal meanings distinct from fear for personal safety. Fear screenings
are a well-established part of MPP. As of October 15, 2019, USCIS completed
over 7,400 screenings to assess a fear of return to Mexico.

e That number included individuals who express a fear upon initial encounter,
as well as those who express a fear of return to Mexico at any subsequent
point in their immigration proceedings, including some individuals who have
made multiple claims.
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e Of those, approximately 13 percent have received positive determinations and
86 percent have received negative determinations.

e Thus, the vast majority of those third-country aliens who express fear of re-
turn to Mexico are not found to be more likely than not to be tortured or per-
secuted on account of a protected ground there. This result is unsurprising,
not least because aliens amenable to MPP voluntarily entered Mexico en
route to the United States.

V. SUMMARY AND CONCLUSION

In recent years, only about 15 percent of Central American nationals making asy-
lum claims have been granted relief or protection by an immigration judge. Simi-
larly, affirmative asylum grant rates for nationals of Guatemala, El Salvador, and
Honduras were approximately 21 percent in fiscal year 2019. At the same time,
there are—as noted above—over 1 million pending cases in DOJ immigration courts,
in addition to several hundred thousand asylum cases pending with USCIS.

These unprecedented backlogs have strained DHS resources and challenged its
ability to effectively execute the laws passed by Congress and deliver appropriate
immigration consequences: Those with meritorious claims can wait years for protec-
tion or relief, and those with non-meritorious claims often remain in the country for
lengthy periods of time.

This broken system has created perverse incentives, with damaging and far-reach-
ing consequences for both the United States and its regional partners. In fiscal year
2019, certain regions in Guatemala and Honduras saw 2.5 percent of their popu-
lation migrate to the United States, which is an unsustainable loss for these coun-
tries.

MPP is one among several tools DHS has employed effectively to reduce the in-
centive for aliens to assert claims for relief or protection, many of which may be
meritless, as a means to enter the United States to live and work during the pend-
ency of multi-year immigration proceedings. Even more importantly, MPP also pro-
vides an opportunity for those entitled to relief to obtain it within a matter of
months. MPP, therefore, is a cornerstone of DHS’s on-going efforts to restore integ-
rity to the immigration system—and of the United States’ agreement with Mexico
to address the crisis at our shared border.

APPENDIX A: ADDITIONAL ANALYSIS OF MPP FEAR-ASSESSMENT PROTOCOL

U.S. Citizenship and Immigration Services (USCIS) strongly believes that if DHS
were to change its fear-assessment protocol to affirmatively ask an alien amenable
to MPP whether he or she fears return to Mexico, the number of fraudulent or
meritless fear claims will significantly increase. This prediction is, in large part, in-
formed by USCIS’s experience conducting credible fear screenings for aliens subject
to expedited removal. Credible fear screenings occur when an alien is placed into
expedited removal under section 235(b)(1) of the Immigration and Nationality Act—
a streamlined removal mechanism enacted by Congress to allow for prompt removal
of aliens who lack valid entry documents or who attempt to enter the United States
by fraud—and the alien expresses a fear of return to his or her home country or
requests asylum. Under current expedited removal protocol, the examining immigra-
tion officer—generally U.S. Customs and Border Protection officers at a port of entry
or Border Patrol agents—read 4 questions, included on Form I-867B, to affirma-
tively ask each alien subject to expedited removal whether the alien has a fear of
return to his or her country of origin.4

The percentage of aliens subject to expedited removal who claimed a fear of re-
turn or requested asylum was once quite modest. However, over time, seeking asy-
lum has become nearly a default tactic used by undocumented aliens to secure their
release into the United States. For example, in 2006, of the 104,440 aliens subjected
to expedited removal, only 5 percent (5,338 aliens) were referred for a credible fear
interview with USCIS. In contrast, 234,591 aliens were subjected to expedited re-
moval in 2018, but 42 percent (or 99,035) were referred to USCIS for a credible fear
interview, significantly straining USCIS resources.

4See 8 C.F.R.§235.3(b)(2).



14

TABLE Al: ALIENS SUBJECT TO EXPEDITED REMOVAL AND SHARE
MAKING FEAR CLAIMS, FISCAL YEAR 2006-2018

Referred for a Percentage Re-

Fiscal Year Su(%tztﬁeﬁieﬁg)ge— CrIedible_ Fear ferred for Credible
nterview Fear
104,440 5,338 5
100,992 5,252 5
117,624 4,995 4
111,589 5,369 5
119,876 8,959 7
137,134 11,217 8
188,187 13,880 7
241,442 36,035 15
240,908 51,001 21
192,120 48,052 25
243,494 94,048 39
178,129 78,564 44
234,591 99,035 42

Transitioning to an affirmative fear questioning model for MPP-amenable aliens
would likely result in a similar increase. Once it becomes known that answering
“yes” to a question can prevent prompt return to Mexico under MPP, DHS would
experience a rise in fear claims similar to the expedited removal/credible fear proc-
ess. And, affirmatively drawing out this information from aliens rather than reason-
ably expecting them to come forward on their own initiative could well increase the
meritless fear claims made by MPP-amenable aliens.

It also bears emphasis that relatively small proportions of aliens who make fear
claims ultimately are granted asylum or another form of relief from removal. Table
A2 describes asylum outcomes for aliens apprehended or found inadmissible on the
Southwest Border in fiscal years 2013-2018. Of the 416 thousand aliens making
fear claims during that 6-year period, 311 thousand (75 percent) had positive fear
determinations, but only 21 thousand (7 percent of positive fear determinations) had
been granted asylum or another form of relief from removal as of March 31, 2019,
versus 72 thousand (23 percent) who had been ordered removed or agreed to vol-
untary departure. (Notably, about 70 percent of aliens with positive fear determina-
tions in fiscal year 2013-2018 remained in EOIR proceedings as of March 31, 2019.)
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Implementing MPP assessments currently imposes a significant resource burden
to DHS. As of October 15, 2019, approximately 10 percent of individuals placed in
MPP have asserted a fear of return to Mexico and have been referred to an asylum
officer for a MPP fear assessment. The USCIS Asylum Division assigns on average
approximately 27 asylum officers per day to handle this caseload Nation-wide. In
addition, the Asylum Division must regularly expend overtime resources after work
hours and on weekends to keep pace with the same-day/next-day processing require-
ments under MPP. This workload diverts resources from USCIS’s affirmative asy-
lum caseload, which currently is experiencing mounting backlogs.

Most importantly, DHS does not believe amending the process to affirmatively ask
whether an alien has a fear of return to Mexico is necessary in order to properly
identify aliens with legitimate fear claims in Mexico because under DHS’s current
procedures, aliens subject to MPP may raise a fear claim to DHS at any point in
the MPP process. Aliens are not precluded from receiving a MPP fear assessment
from an asylum officer if they do not do so initially upon apprehension or inspection,
and many do. As of October 15, 2019,5 approximately 4,680 aliens subject to MPP
asserted a fear claim and received an MPP fear-assessment after their initial en-
counter or apprehension by DHS, with 14 percent found to have a positive fear of
return to Mexico. Additionally, Asylum Division records indicate as of October 15,
2019, approximately 618 aliens placed into MPP have asserted multiple fear claims
during the MPP process (from the point of placement into MPP at the initial en-
counter or apprehension) and have therefore received multiple fear assessments to
confirm whether circumstances have changed such that the alien should not be re-
turned to Mexico. Of these aliens, 14 percent were found to have a positive fear of
return to Mexico.

Additionally, asylum officers conduct MPP fear assessments with many of the
same safeguards provided to aliens in the expedited removal/credible fear context.
For example, DHS officers conduct MPP assessment interviews in a non-adversarial
manner, separate and apart from the general public, with the assistance of language
interpreters when needed.”

In conducting MPP assessments, asylum officers apply a “more likely than not”
standard, which is a familiar standard. “More likely than not” is equivalent to the
“clear probability” standard for statutory withholding and not unique to MPP. Asy-
lum officers utilize the same standard in the reasonable fear screening process when
claims for statutory withholding of removal and protection under the Convention
Against Torture (CAT).8 The risk of harm standard for withholding (or deferral) of
removal under the Convention Against Torture (CAT) implementing regulations is
the same, i.e., “more likely than not.”® In addition to being utilized by asylum offi-
cers in other protection contexts, the “more likely than not” standard satisfies the
U.S. Government’s non-refoulement obligations.

Miss RiCE. Other Members of the committee are reminded that,
under the committee rooms—rules, opening statements may be
submitted for the record.

Without objection, Members not sitting on the committee will be
permitted to participate in today’s hearing. Today we welcome our
colleague from Texas, Ms. Escobar.

I now welcome our panel of witnesses.

Our first witness, Ms. Laura Pefa, is pro bono counsel at the
American Bar Association’s Commission on Immigration. She is a
native of the Rio Grande Valley, and was previously appointed as
a foreign policy advisor at the U.S. State Department under the
Obama administration, and later served as an immigration trial at-
torney at the U.S. Department of Homeland Security. Prior to join-
ing the ABA she served as a visiting attorney with the Texas Civil

5USCIS began tracking this information on July 3, 2019.

6 USCIS began tracking this information on July 3, 2019.

7USCIS Policy Memorandum PM-602-0169, Guidance for Implementing Section 235(b)(2)(C)
(()5 the Immigr()ztion and Nationality Act and the Migrant Protection Protocols, 2019 WL 365514

an. 28, 2019).

8See INA §241(b)(3); 8 C.F.R. §1208.16(b)(2) (same); See 8 C.F.R. §1208.16(c)(2).

9See 8 C.F.R. §1208.16(c)(2); Regulations Concerning the Convention Against Torture, 64 Fed.
Reg. 8478, 8480 (Feb. 19, 1999) (detailing incorporation of the “more likely than not” standard
into U.S. CAT ratification history); see also Matter of J-F-F-, 23 1&N Dec. 912 (BIA 2006).
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Rights Project to assist family reunification efforts after the zero
tolerance policy went into effect last summer along the U.S.-Mexico
border.

Our second witness is Ms. Erin Thorn Vela, a staff attorney at
the Texas Civil Rights Project who advocates on behalf of immi-
grants and low-income individuals. Though Ms. Thorn Vela was a
front-line volunteer during the family separation crisis last year,
much of her recent efforts have focused on assisting asylum seekers
forced to wait in Mexico under the Trump administration’s Remain-
in-Mexico policy.

Next, Dr. Todd Schneberk is an assistant professor of emergency
medicine at the University of Southern California, and an asylum
clinician with Physicians for Human Rights. He has worked with
displaced persons in Tijuana, Mexico for the last 5 years, and per-
formed forensic evaluations for asylum cases on both sides of the
border, including on numerous individuals in the Remain-in-Mexico
program who are waiting in Tijuana.

We also have Mr. Michael Knowles, the president of the Amer-
ican Federation of Government Employees Local 1924, the CIS
Council 119 affiliate representing more than 2,500 USCIS employ-
ees in the D.C. region. Mr. Knowles began working with refugee
communities in 1975, both in the United States and abroad, in
countries such as Afghanistan, Indonesia, and Thailand. He has
served as an asylum officer since 1992 but is here in his capacity
as special representative for refugees’ asylum and international op-
erations, representing the views of the union and its members.

Our final witness this morning is Mr. Thomas Homan, the
former acting director of Immigration and Customs Enforcement.
Mr. Homan began his career as a police officer in West Carthage,
New York, before joining what was then called the Immigration
and Naturalization Service. Mr. Homan has since served as a Bor-
der Patrol agent, investigator, and eventually an executive asso-
ciate director. In January 2017, President Trump named Mr.
Homan the acting director of ICE, where he served until June
2018.

Without objection, the witnesses’ full statements will be inserted
in the record.

I now ask each witness to summarize his or her statement for
5 minutes, beginning with Ms. Pefa.

STATEMENT OF LAURA PENA, PRO BONO COUNSEL,
AMERICAN BAR ASSOCIATION COMMISSION ON IMMIGRATION

Ms. PENA. Thank you, Chairman—Chairwoman Rice, Ranking
Member Higgins, and Members of this subcommittee. My name is
Laura Pefia. I am pro bono counsel for the American Bar Associa-
tion Commission on Immigration. I am pleased to testify today on
behalf of ABA president, Judy Perry Martinez. Thank you for this
opportunity to share our views with the subcommittee.

The ABA is deeply concerned about the Migrant Protection Pro-
tocols, also known as Remain-in-Mexico, which discriminates
against Spanish-speaking asylum seekers, and deprives them of
full and fair access to the American justice system.

We are further concerned about the personal safety of the more
than 55,000 asylum seekers who have been subjected to this policy,
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and returned to await in dangerous conditions in Mexico, particu-
larly along the Texas border and cities of Juarez, Nuevo Laredo,
Reynosa, and Matamoros, the latter in which there is a refugee
tent encampment.

To date the ABA is the only non-governmental organization that
has had a tour of the Brownsville Tent Court, a soft-sided facility
erected near the port of entry, where MPP hearings take place, and
which remains closed to the public. I am based in the Rio Grande
Valley, and I have represented individuals placed into MPP pro-
ceedings. I will briefly identify the primary issues that have led to
the erosion of legal protections for asylum seekers under the Mi-
grant Protection Protocols.

First, asylum seekers are being returned to dangerous cities
where organizations have documented hundreds, hundreds of inci-
dents of kidnappings and violence. The ABA is concerned that
DHS’s efforts to comply with its non-refoulement obligations—that
is, the legal obligation to refrain from sending refugees to countries
where they could suffer persecution or torture—has failed. Asylum
seekers must affirmatively request an non-refoulement interview to
be removed from the MPP program, placing the burden on the ap-
plicant, when it is a legal obligation of the U.S. Government. More-
over, the legal standard is so high that only a small percentage of
applicants actually pass the interview to be allowed to pursue their
claims in the United States.

Second, the Brownsville Tent Court, a DHS-run facility managed
by CBP, serves as a major obstacle to basic due process protections.
To appear for their hearings, asylum seekers with early morning
hearings travel through dangerous border cities in the middle of
the night and have to wait on the bridge before they are processed
for their hearing. Once at the tent court, immigration judges, inter-
preters, and Government counsel appear via video teleconference,
while respondents appear at the tent court, most without an attor-
ney.
The technology can be unreliable, leading to disruptive delays
that can further traumatize vulnerable asylum seekers. When the
technology does function, no simultaneous interpretation is pro-
vided during the hearings, with the exception of procedural mat-
ters, and as directed by the judge. The procedures for hearings at
the tent court result in unfairness and a lack of due process.

The tent court also frustrates meaningful access to counsel. Asy-
lum seekers do have the statutory right to counsel in immigration
proceedings. Although there are many attorney-client meeting
rooms available in this particular tent court, these rooms are great-
ly under-utilized, due to restricted access managed by CBP.

Attorneys may enter the tent courts only to appear at the hear-
ing for an asylum seeker the attorney already represents. Attor-
neys cannot enter this facility to screen potential clients. Once an
attorney-client relationship is somehow created, attorneys can only
consult with their clients 1 hour prior to the commencement of the
hearing on the date of the hearing. Attorneys are often prohibited
from meeting with their clients after the end of the hearing, simply
to explain what transpired during the hearing where there was in-
sufficient interpretation.
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This all means that U.S. lawyers must go to their clients in Mex-
ico, a dangerous proposition that many attorneys will not take.
Each time I need to meet with my client I must take precautions
to ensure my personal safety while in Mexico. I cross only during
the day and must coordinate my visits with humanitarian groups
or other colleagues.

During one legal visit into Matamoros, several convoys of heav-
ily-armed Mexican military officials rolled into the refugee encamp-
ment. Several U.S. attorneys and humanitarian aid workers evacu-
ated the encampment out of fear that the military would begin
forcibly removing the refugees. My legal consultation that day was
cut short, and I returned days later to consult with my client
again, and had to consult along a narrow sidewalk along the port
of entry during a heavy rainstorm, where my client’s 4-year-old son
was crying because he was scared of the thunderstorm.

This is not meaningful access to counsel, and attorneys should
not have to endure such dangerous conditions to fulfil their profes-
sional responsibilities. For these reasons, the ABA urges that the
Migrant Protection Protocols be rescinded, and that procedures be
put in place to ensure fair treatment and due process for all asy-
lum seekers.

Thank you for your time.

[The prepared statement of Ms. Pena follows:]

PREPARED STATEMENT OF LAURA PENA

Chairwoman Rice, Ranking Member Higgins, and Members of the subcommittee:
My name is Laura Penia and I am pro bono counsel for the American Bar Associa-
tion Commission on Immigration. Thank you for the opportunity to participate in
this hearing on “Examining the Human Rights and Legal Implications of DHS’s ‘Re-
main in Mexico’ Policy.”

Prior to my current position, I have worked at the Department of State on issues
relating to Latin America, human rights, and human trafficking; as well as a trial
attorney for the Department of Homeland Security, Immigration and Customs En-
forcement; at a private law firm specializing in business immigration; and as a vis-
iting attorney at the Texas Civil Rights Project leading family reunification efforts.
I also am a native of the Rio Grande Valley of South Texas.

The American Bar Association (ABA) is the largest voluntary association of law-
yers and legal professionals in the world. As the national voice of the legal profes-
sion, the ABA works to improve the administration of justice, promotes programs
that assist lawyers and judges in their work, accredits law schools, provides con-
tinuing legal education, and works to build public understanding around the world
of the importance of the rule of law. The ABA’s Commission on Immigration devel-
ops recommendations for modifications in immigration law and policy; provides con-
tinuing education to the legal community, judges, and the public; and develops and
assists in the operation of pro bono legal representation programs.

The ABA is deeply concerned that the Migrant Protection Protocols (MPP), also
known as the “Remain in Mexico” policy, discriminate against Spanish-speaking
asylum seekers and deprive them of full and fair access to the American justice sys-
tem, including meaningful access to counsel. We also are concerned about the per-
sonal safety of the more than 55,000 individuals who have been subjected to this
policy. This concern is not theoretical. We have seen the practical effects of this pol-
icy first-hand.

The ABA has 2 pro bono representation projects—the South Texas Pro Bono Asy-
lum Representation Project in Harlingen, Texas and the Immigration Justice Project
in San Diego, California—that provide legal assistance to detained adult migrants
and unaccompanied children. When MPP began in the Rio Grande Valley this past
summer, we initiated an assessment of the issues surrounding the rendering of im-
migration legal services to this vulnerable population. Based on that assessment, we
recently expanded our services to include legal assistance to asylum seekers living
in Matamoros, Mexico while their U.S. immigration proceedings are pending.
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Traditionally, asylum seekers who entered the United States via the Southern
Border, whether at or between official ports of entry, were apprehended by Customs
& Border Protection (CBP) and subsequently detained by Immigration & Customs
Enforcement (ICE). The asylum seekers remained in detention while presenting
their claims for relief or, alternatively, were released into the United States to pur-
sue their claims in regular immigration court.

The establishment of MPP was announced on December 20, 2018 and the Depart-
ment of Homeland Security began implementation of the policy on January 25,
2019.1 Under MPP, CBP officials return Spanish-speaking nationals from non-con-
tiguous countries back to Mexico after they seek to enter the United States unlaw-
fully or without proper documentation. In the Rio Grande Valley, DHS returns the
great majority of non-Mexican, Spanish-speaking adults and family units who do not
have criminal records or immigration histories to Mexico. This includes pregnant
women, and members of other vulnerable groups—such as individuals with mental
and physical disabilities, and LGBTQ+ individuals—who are supposed to be given
special consideration under the program.

Individuals processed under MPP are issued a Notice to Appear (“NTA”) in an im-
migration court in the United States at a future date, and returned to Mexico until
that time, unless they affirmatively express a fear of return to Mexico. If an indi-
vidual expresses a fear of return to Mexico, an asylum officer conducts a non-
refoulement interview 2 to determine whether she is more likely than not to be per-
secuted or tortured in Mexico. The policy does not allow attorney representation
during these interviews, but at least one Federal court has issued an injunction in-
structing DHS to allow attorneys access during this critical interview.3 If the asy-
lum officer determines the individual does not show she is more likely than not to
be persecuted or tortured in Mexico, the asylum seeker must wait in Mexico during
her immigration proceedings, a process that is likely to take months.

The MPP program subjects migrants and asylum seekers to extremely dangerous
conditions in Mexican border cities. The Department of State advises U.S. citizens
not to travel to Tamaulipas State, where Matamoros and Nuevo Laredo are located,
due to “crime and kidnapping.” It has assigned Tamaulipas the highest travel advi-
sory level, Level 4—the same level assigned to countries such as Syria and Yemen.4

ABA staff, including myself, have provided legal assistance to MPP asylum seek-
ers, observed MPP hearings, and appeared on behalf of MPP clients. The ABA is
committed to ensuring that all individuals are afforded due process rights guaran-
teed by U.S. law. Based on our experience and observations, the MPP/Remain in
%V[exico policy fails to comport with fundamental legal protections required under the
aw.

NON-REFOULEMENT

The ABA is concerned that DHS’s efforts to comply with its non-refoulement obli-
gations do not adequately protect the legal rights of MPP asylum seekers who fear
that they will be subjected to persecution or torture in Mexico. The United States
is a party to the 1967 Protocol Relating to the Status of Refugees, which incor-
porates Articles 2-34 of the 1951 Convention Relating to the Status of Refugees.5
Article 33 of the 1951 Convention provides that “[n]o contracting state shall expel

1See Kirstjen M. Nielsen, Policy Guidance for Implementation of the Migrant Protection Proto-
cols 1 (Jan. 25, 2019), https:/ |www.dhs.gov [ sites | default/ files | publications /-
19 0129 OPA migrant-protection-protocols-policy-guidance.pdf (“Nielsen Policy Guidance”).

2Generally, a non-refoulement interview is DHS’s procedural attempt to comply with inter-
national obligations to refrain from sending refugees back to dangerous countries where they
could suffer persecution of torture. See infra at page 3 for a legal assessment of non-refoulement
interviews.

3The ACLU Foundation of San Diego & Imperial Counties recently filed a class-action lawsuit
demanding that MPP asylum seekers who have expressed a fear of return be given access to
retained counsel before and during these screening interviews. See Doe et al. v. McAleenan,
3:19¢v2119-DMS-AGS (S.D. Cal.). On November 12, 2019, U.S. District Judge Dana Sabraw
granted the individual plaintiffs’ request for a temporary restraining order, but he has not ruled
on the class claims. See Order Granting Motion for Temporary Restraining Order, Doe et al.
v. McAleenan, 3:19¢v2119-DMS-AGS (S.D. Cal. Nov. 12, 2019).

4U.S. Dept of State, Mexico Travel Advisory, https / [travel.state.gov / content /travel /en /|
traveladvisories | traveladvisories | mexico-travel- advisory.html. (“Violent crime, such as murder,
armed robbery, carjacking, kidnapping, extortion, and sexual assault, is common. Gang act1V1ty,
including gun battles and blockades, is w1despread Armed criminal groups target public and
private passenger buses as well as private automobiles traveling through Tamaulipas, often tak-
ing passengers hostage and demanding ransom payments. Federal and State security forces
have limited capability to respond to violence in many parts of the State.”) (last visited Nov.
17, 2019).

5Nielsen Policy Guidance at 3 n3.
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or return (“refouler”) a refugee in any manner whatsoever to the frontiers of terri-
tories where his life or freedom would be threatened on account of his race, religion,
nationality, membership of a particular social group or political opinion.”® The
United States is also bound by Article 3 of the Convention Against Torture and
Other Cruel, Inhuman, or Degrading Treatment or Punishment (“CAT”), which pro-
vides that “No state Party shall expel, return (“refouler”) or extradite a person to
another state where there are substantial grounds for believing that he would be
in danger of being subjected to torture.”” Congress subsequently codified these obli-
gations into law.8

Despite widespread danger faced by asylum seekers in Mexico,? DHS does not af-
firmatively ask individuals subjected to MPP whether they fear persecution or tor-
ture if returned there. Where asylum seekers do express a fear of return to Mexico
on their own, something they should not be required to do under applicable law,
they are supposed to be afforded a telephonic screening interview with an asylum
officer.10 However, asylum seekers do not have the right to consult with counsel be-
fore the interview, or to have an attorney represent them in the interview itself. Ac-
cording to DHS only 13 percent of the individuals who have received these
screenings have been given positive determinations.1!

In addition, to be removed from the MPP program and either be detained or re-
leased in the United States, an individual must demonstrate, in the screening inter-
view, that she is more likely than not to be persecuted or tortured in Mexico. This
is the same standard as the individual would be required to meet to be granted
withholding of removal or relief under the Convention Against Torture by an immi-
gration judge. It also is higher than the standard used for asylum eligibility or for
initial interviews in expedited removal and reinstatement of removal proceedings,
where asylum seekers are screened to determine whether they will be able to
present their claim before an immigration judge.!2 And, unlike in MPP, in those
summary proceedings a DHS official must affirmatively ask the individual whether
she has a fear of being returned to her home country or removed from the United
States.13 Individuals also are permitted to consult with an attorney and can be rep-

6 Protocol Relating to the Status of Refugees, art. I, Jan. 31, 1967, 19 U.S.T. 6223, 6225, 6276.

7CAT art. 3, Dec. 10, 1984, S. Treaty Doc. No. 100-20, at 20 (1988).

8I.N.S. v. Aguirre-Aguirre, 526 U.S. 415, 427 (1999) (noting that one of the primary purposes
in enacting the Refugee Act of 1980 was to implement the principles agreed to in the 1967 Pro-
tocol, and that the withholding of removal statute, now codified at 8 U.S.C. §1231(b)(3), mirrors
Article 33); Foreign Affairs Reform and Restructuring Act of 1998 (FARRA) §2242(a), Pub. L.
No. 105-277, Div. G Title XXII, 112 Stat. 2681 (codified at 8 U.S.C. §1231 note) (“It shall be
the policy of the United States not to expel, extradite, or otherwise effect the involuntary return
of any person to a country in which there are substantial grounds for believing the person would
be in danger of bemg subjected to torture, regardless of whether the person is physically present
in the United States.”).

9 Human Rights First, Orders from Above: Massive Human Rights Abuses Under Trump Ad-
ministration Return to Mexico Policy 3-8 (Oct. 2019), available at https://
www.humanrightsfirst.org | resource | orders-above-massive-human- rLghts abuses-under-trump-ad-
ministration-return-mexico-policy (“Orders from Above”) (discussing violence suffered by hun-
dreds of asylum seekers living in Mexican border cities, including rape, kidnapping, and as-
sault); U.S. Immigration Policy Ctr., Seeking Asylum: Part 2 3-5, 9-10 (Oct. 29, 2019) (“Seeking
Asylum”) (based on interviews with more than 600 asylum seekers subjected to MPP, finding
that approximately 1 out of 4 had been threatened with physical violence, and that over half
of those who had been threatened with physical violence had experienced physical violence). The
numbers reported by the U.S. Immigration Policy Center likely underestimate the dangers faced
by asylum seekers subjected to MPP because security conditions in Tijuana and Mexicali, Mex-
ico, where the interviews were conducted, are less dangerous than other parts of the border.
Seeking Asylum at 9.

10The ABA is concerned by reports that, even when asylum seekers express a fear of return
to Mexico, they often are not provided with the screening interviews required under MPP. See
Seeking Asylum at 4 (Only 40 percent of individuals who were asked whether they feared return
to Mexico and responded in the affirmative were interviewed by an asylum officer, and only 4
percent of individuals who were not asked whether they feared return to Mexico, but neverthe-
less expressed a fear, were interviewed); Orders from Above at 8-9. Reports also indicate that
asylum seekers routinely fail to pass these interviews even when they already have been victims
of violent crime, including rape, kidnapping, and robbery in Mexico. Orders from Above at 10.

11 Dep’t of Homeland Security, Assessment of the Migrant Protection Protocols (MPP) 5 (Oct.
28, 2019), https:/ /www.dhs.gov [ sites | default/ files | publications | assessment__of _the-

migrant _protection _protocols mpp.pdf.

12Individuals placed in expedited removal must show a “credible fear”, or a significant possi-
bility that they could establish eligibility for relief, whereas individuals in reinstatement pro-
ceedings must demonstrate a “reasonable possibility” that they are eligible for relief. 8 U.S.C.
§1225(b)(1)(A)1), (b)(1)(B)(v); 8 C.F.R. §8§208.30(e)(3), 208.31(c), 235.3(b)(4).

138 C.F.R. §235.3(b)(2)(i) (discussing form I-867B).
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resented at the interview, and are entitled to immigration judge review of any nega-
tive determination.1* The ABA encourages DHS to implement robust procedures to
ensure that asylum seekers who have a genuine fear of persecution or torture in
Mexico are removed from the MPP program.

ACCESS TO COUNSEL AND COURT PROCEEDINGS

To ensure that MPP asylum seekers are afforded due process in their immigration
proceedings, they must be provided with meaningful access to counsel, and a mean-
ingful opportunity to participate in the proceedings. In our experience, the MPP pro-
gram endangers these protections.

For asylum seekers returned to the Mexican border cities of Nuevo Laredo and
Matamoros, hearings take place in soft-sided tent courts that are adjacent to the
International Bridges that connect Laredo and Brownsville, Texas to the Mexican
cities of Nuevo Laredo and Matamoros, respectively. ABA president Judy Perry
Martinez, along with myself and other ABA staff, toured the tent court in Browns-
ville, Texas in late August, prior to its opening. To date, we are the only non-govern-
mental organization provided with a tour of the facility. Unlike regular immigration
courts, the tent courts are closed to the public, including to members of the media.
This is concerning because public access to judicial proceedings helps to further pub-
lic confidence in the justice system. Even immigration judges are not physically
present for hearings that occur at the tent courts; in such hearings the immigration
Judge and government counsel appear via video conference.

Meaningful access to legal counsel is an essential component of due process, and
noncitizens, including those seeking humanitarian protection, have a statutory right
to counsel in immigration proceedings.1> But for MPP asylum seekers, it is nearly
impossible to exercise this right from Mexico. During our tour of the tent court facil-
ity in Brownsville, we were told that the facility had 60 small rooms for lawyers
to meet with their clients; but, in my personal experience, these rooms are not able
to be utilized. Attorneys may enter the tent courts only to appear at a hearing for
an asylum seeker the attorney already represents. Attorneys are not permitted to
enter the tent courts to screen potential clients or provide general legal information
about the very hearings in which the asylum seeker will participate. Nor are asylum
seekers permitted to enter the United States to consult with their attorneys, other
than for 1 hour preceding their scheduled hearings. When I tried to challenge these
restrictions in one of my cases, the immigration judge ruled that he did not have
jurisdiction to consider my request because the facility is controlled by DHS. On an-
other occasion, I sought access for a legal team to enter the facility to observe a
hearing. I was told CBP controls all access to the tent facility. It is troubling that
CBP, which is charged with apprehending, detaining, and removing noncitizens,
controls when lawyers can access their clients in immigration court. On yet another
occasion, members of the ABA Commission on Immigration attempted to observe
MPP hearings from where the immigration judges sat at the Port Isabel Detention
Center. First, the courts told us DHS had to approve the request. DHS then told
us the courts had to approve the request. Only after escalating the issue was the
group permitted to observe the hearings.

To render legal services to MPP asylum seekers, U.S.-licensed attorneys either
must travel into Mexican border cities, or try to fulfill their professional obligations
by preparing complicated asylum cases without a meaningful opportunity to consult
in person with their clients. I have faced this dilemma myself. Each time I want
to meet with my client, I must take precautions to ensure my personal safety while
in Matamoros. I cross only during the day, and try to minimize the length of each
visit. I coordinate my visits with humanitarian groups or other colleagues. During
one legal visit into Matamoros, several armed convoys of the Mexican military rolled
into the refugee encampment of approximately 1,500 individuals and families sub-
jected to MPP. The military officials were heavily armed and showed surveillance
equipment on their body armor. Several U.S. attorneys and humanitarian aid work-
ers evacuated the encampment out of fear that the military would begin forcibly re-
moving the refugees. My legal consultation was abruptly cut short, and I returned
days later to consult with my client along the narrow sidewalk of the port of entry
during a heavy rainstorm. This is not meaningful access to counsel, and attorneys

148 C.F.R. 8§208.30(d)(4), (g);208.31(c), (g).

158 USC 81362 (“In any removal proceedings before an immigration judge . . . the person
concerned shall have the privilege of being represented (at no expense to the Government) by
such counsel, authorized to practice in such proceedings, as he shall choose.”); 8 USC
§1229a(b)(4)(A) (in removal proceedings, the noncitizen “shall have the privilege of being rep-
resented, at no expense to the Government, by counsel of the [non-citizen’s] choosing who is au-
thorized to practice in such proceedings”).
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should not have to risk their lives or liberty to fulfill their professional responsibil-
ities. The limited ability to access counsel under these conditions delivers a further
harm: Individuals and families subject to MPP may decline to seek legal assistance
even when offered because they now fear that they will be singled out or fear for
their own safety if they do so.

In Matamoros and other border cities, private attorneys and non-profit organiza-
tions have formed groups of volunteers to provide pro se assistance to asylum seek-
ers, but they can only help a small portion of the individuals who need assistance.
They face persistent logistical challenges when helping asylum seekers to fill out ap-
plications for relief and translate supporting evidence into English. The data con-
firms that the barriers MPP places on meaningful access to counsel are nearly in-
surmountable. As of September 2019, only 2 percent of asylum seekers subjected to
MPP had secured legal representation.16

BARRIERS TO MEANINGFUL PARTICIPATION

The hearing process for MPP asylum seekers also does not comport with funda-
mental notions of due process. MPP asylum seekers are handed notices to appear
while in CBP custody in the United States before being returned to Mexico. But be-
cause most do not have stable shelter in Mexico, the Government is not able to reli-
ably serve them with notice if their hearing date changes or is canceled. Notices to
appear served on MPP asylum seekers often contain addresses of shelters that asy-
lum seekers never access, or no address at all. Paperwork that accompanies the no-
tices to appear instructs MPP asylum seekers to present themselves at international
bridges 4 hours before their hearings. For asylum seekers with early morning hear-
ings, this means traveling through dangerous border cities and waiting at bridges
in the middle of the night, putting them at even more risk of kidnapping or assault.
If they are unable to make the dangerous journey or fail to receive notification of
c}ﬁanges in their hearing date, asylum seekers risk being ordered removed in
absentia.

In late October, a small delegation of ABA members and staff traveled to our
ProBAR project in South Texas for a week-long visit to provide legal assistance to
detained migrants at Port Isabel Detention Center, observe MPP proceedings, and
provide humanitarian assistance to asylum seekers waiting in Matamoros. During
the visit, the group requested to observe a morning session of master calendar hear-
ings for MPP asylum seekers at the Port Isabel Detention Center. After being de-
nied access twice, the group was eventually allowed into the courtroom with the im-
migration judge, the Government attorney, and the interpreter. The asylum seekers
appeared via video from the temporary tent court facility in Brownsville. Approxi-
mately 50 asylum seekers were scheduled for hearings that day, but more than 20
of them were not present. Only 3 of the asylum seekers had attorneys. Many of the
cases were reset for a later date.

During the hearings, no simultaneous interpretation was provided for MPP asy-
lum seekers who were not fluent in English. Generally, the interpreter, who is
present with the immigration judge via video conference, interprets only procedural
matters and questions spoken by and directed to the asylum seeker by the immigra-
tion judge. The interpreter does not offer simultaneous translation of the entirety
of the proceedings. Examples of what is not interpreted include critical information
others are able to absorb in the on-going hearing including legal argument by the
Government and questions the immigration judge may pose to Government counsel.
The ABA has long supported the use of in-person language interpreters in all courts,
including in all immigration proceedings, to ensure parties can fully and fairly par-
ticipate in the proceedings. This is especially important for noncitizens, who are un-
familiar with the U.S. legal system, and face additional unique barriers to accessing
information regarding their legal rights and responsibilities. In addition to the lack
of full interpretation of the hearing, video conferencing technology can also be unre-
liable, leading to disruptive delays that can further traumatize vulnerable asylum
seekers. In October, when our group observed MPP master calendar hearings, the
proceedings started more than 90 minutes late because the internet connectivity at
the tent court facility in Brownsville was not functioning.

Even these few examples demonstrate that the conditions and procedures for
hearings at the temporary tent courts result in unfairness and a lack of due process
for asylum seekers subject to MPP, and create inefficiencies for the immigration
court system.

16 TRAC Immigration, “Details on Remain in Mexico (MPP) Deportation Proceedings”, https:/ /
trac.syr.edu | phptools /immigration /mpp/ (last visited Nov. 16, 2019) (showing that, through
September 2019, 1,109 of 47,313 MPP cases had legal representation).
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DANGEROUS HUMANITARIAN CONDITIONS

Finally, we also have witnessed first-hand the dangerous humanitarian conditions
in these border cities. ABA president Judy Perry Martinez, immediate past presi-
dent Bob Carlson, members of the ABA Commission on Immigration, and ABA staff
have crossed the International Gateway Bridge into Matamoros to meet asylum
seekers living in a tent encampment steps from the international border. The stories
ABA staff have heard are consistent with reports issued by human rights organiza-
tions that document dismal conditions, when the stated premise of the MPP pro-
gram is that the Mexican government would provide humanitarian aid to those in
MPP.17 That aid is obviously not being delivered and the United States, while hav-
ing delegated the provision of aid, cannot delegate its humanitarian and legal re-
sponsibility to these asylum seekers. There also are hundreds of incidents of vio-
lence suffered by asylum seekers living in Mexico.1® To date, there are approxi-
mately 1,500 individuals living at the tent encampment in Matamoros, without ac-
cess to adequate shelter, food, water, or medical care.l® Subjecting families and indi-
viduals who are fleeing violence and persecution to seek protection at our borders
to these conditions is inconsistent with our values as a country.

CONCLUSION

The ABA repeatedly has emphasized that our Government must address the im-
migration challenges facing the United States by means that are humane, fair, and
effective—and that uphold the principles of due process. In our experience, the MPP
program fails to meet these objectives and creates an unstable humanitarian crisis
at our border. We urge that this policy be rescinded and that procedures be put in
place to ensure fair treatment and due process for all asylum seekers.

Miss RICE. Thank you for your testimony. I now recognize Ms.
Thorn Vela to summarize her statement for 5 minutes.

STATEMENT OF ERIN THORN VELA, STAFF ATTORNEY, RACIAL
AND ECONOMIC JUSTICE PROGRAM, TEXAS CIVIL RIGHTS
PROJECT

Ms. THORN VELA. Ms. Chairman and committee, thank you for
inviting me here to testify about my experience working with indi-
viduals that DHS has forcibly removed to Matamoros, Mexico
under the Migrant Protection Protocols, or Remain-in-Mexico Pol-
icy.

I am a staff attorney at the Texas Civil Rights Project. For the
last 2 years I have volunteered and worked with people seeking
asylum in the United States. For the last 5 years I have lived and
worked along the Texas-Mexico border, and all of my work with
asylum seekers is on a pro bono basis.

Since August, I have spent at least 200 hours providing pro bono
legal advice to asylum seekers forcibly removed to Matamoros. The
horrors in Matamoros are almost endless. I want to share with you
the fear, the risks, and the despair that we attorneys and our cli-
ents feel every single day.

No one should be in this program. Asylum seekers in Matamoros
survive in flimsy tents and under tarps. They do not have adequate
food or medicine, because volunteers and a few humanitarian aid
groups are the only regular providers of aid. Of the over 1,000 peo-
ple screened by advocates, more than half report being kidnapped,
assaulted, extorted, or raped since being returned to Matamoros.

17Nielsen Policy Guidance at 2 (quoting from December 20, 2018 statement regarding MPP,
which noted the U.S. Government’s recognition that Mexico would be implementing protocols
“providing humanitarian support for and humanitarian visas to migrants”).

18 See note 8, supra.

19 Nomaan Merchant, Tents, stench, smoke: Health risks are gripping migrant camp, Associ-
ated Press, Nov. 14, 2019, https:/ | apnews.com [ 337b139ed4fa4d208b93d491364e04da.
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These stories break my heart, but no more than stories of children
tortured and assaulted that play over in my mind.

One mother and her small child were kidnapped less than 1 hour
after the U.S. Government forcibly returned them to Matamoros.
They were tortured for 8 days.

In another case 2 sisters, aged 7 and 9, were sent by our Govern-
ment to Mexico, and then targeted by a local Mexican national who
sexually abused them. Mexican authorities detained this person for
1 night and let him go. He returned to the tents the next day.

Neither we nor our partners have been successful in having even
these young victims removed from this program. The fact that the
U.S. Government knowingly permits abuse and torture to be the
norm sends a strong message. Anyone can target asylum seekers
there with impunity and no government will care.

This program design puts people in life-threatening conditions,
and we have seen DHS routinely ignore its own safeguards. The
agency claims that anyone who has fear of persecution or torture
will be taken out of Matamoros, yet almost no one has passed the
non-refoulement interview.

The threshold for non-refoulement is required by international
law to be low. The person must have a reasonable fear of torture
or persecution. I have seen this fear. I have seen asylum seekers
shake and break down and sob. Their fears are genuine and con-
firmed by the U.S. Government’s own reports about what is hap-
pening in this region. Yet at interviews, asylum seekers report that
officers threaten them, ignore them, lie to them, and send them
back without any explanation or notice about what has happened
in the interview.

DHS’s policies say that certain groups of particularly vulnerable
people should be categorically barred from being sent to the streets
of one of the most dangerous areas in the hemisphere. Some are
people with physical disabilities that are apparent by just looking
at the person. We have seen cancer survivors, pregnant women,
and children with autism and Down’s Syndrome who are still in
the camp today.

We represent a deaf non-verbal woman. Not once was she given
an interpreter for any interaction with Federal officers, a blatant
violation of her civil rights. Because she is non-verbal, she could
not even scream for help when her family was being followed by
two men. At the end of her first week there, DHS admitted it had
erred in placing her in the program. However, it took presenting
her 3 times to the bridge director, a demand letter, and the threat
of litigation to get her taken out of Matamoros.

What would have happened if we hadn’t had been there? Why
won’t the agency fix these violations of policy and of law that place
particularly vulnerable people in harm’s way?

We constantly find people who should be protected under the
agency’s own policies. I listened with horror as a lesbian woman in
the camp told me that men had punched her in the face and threat-
ened to rape her to turn her straight. This woman’s story is not an
anomaly for the LGBT people that we work with.

I am horrified that all I can say to asylum seekers in Matamoros
is this: Hold on and stay safe. That statement feels so empty when
I know how often people are kidnapped directly from their tents,
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abused, and tortured. It haunts me when I walk back across that
bridge to the United States that I have only these words to console
my clients.

They should be able to seek safety in safety. That safety is their
right by international treaty, the Constitution, and the core prin-
ciples of our humanity that are enshrined in our immigration laws.

Thank you for your time.

[The prepared statement of Ms. Thorn Vela follows:]

PREPARED STATEMENT OF ERIN THORN VELA

NOVEMBER 19, 2019

Thank you for this opportunity to testify about the Department of Homeland Se-
curity’s Remain in Mexico Policy. The implementation of this unlawful policy has
destroyed any semblance of due process in removal proceedings. The processes de-
veloped under the Remain in Mexico Policy serve to persecute—not protect—thou-
sands of asylum seekers, becoming the next in the wave of continued attacks
against the international right to seek asylum by the Trump administration. I thank
the committee for inviting me to share the stories of asylum seekers subjected to
one of the worst humanitarian crises that we and our partnering immigration and
civil rights advocates in the Rio Grande Valley have ever seen.

My testimony this morning is based on my work as a staff attorney at the Racial
and Economic Justice Program at the Texas Civil Rights Project (“TCRP”), a non-
governmental and non-profit organization.! We are Texas lawyers and advocates for
Texas communities, serving the rising movement for equality and justice. Our Ra-
cial and Economic Justice Program fights against discriminatory policies and prac-
tices based on immutable characteristics and immigration status. Along the Texas-
Mexico border, our team works tirelessly to defend landowners whose land the Fed-
eral Government seeks to condemn to build a border wall, bring separated families
back together, and ensure that the civil rights of immigrants are a reality. Through
litigation, education, and advocacy, TCRP has fought for almost 30 years to ensure
that the most vulnerable communities in our State can live with dignity and free
from fear.

With this testimony, my hope is to bring to Congress the capricious, discrimina-
tory, and punitive manner in which the Trump administration is implementing the
Remain in Mexico policy to dismantle the fundamental human right to seek asylum.

I. DISMANTLING THE RIGHT TO ASYLUM

People arriving at the U.S.-Mexico border have a right to petition for asylum. The
U.S. Government cannot lawfully enact a forcible transfer program that strips a per-
son of that right. Yet, when asylum seekers arrive at the border in the Rio Grande
Valley, the Government now forcibly transfers them to a dangerous place in a proc-
ess that disregards any fundamental due process rights. This forcible transfer pro-
gram is the most recent in a long series of efforts by the Trump administration to
dismantle the right to seek asylum.

A. The Right to Seek Asylum is Established, Binding, and Fundamental

The right to seek asylum is a core human right and a central principle of immi-
gration laws. It is enshrined in Article 14 of the 1948 Universal Declaration of
Human Rights, a document created when last there were this many people seeking
safety across the globe.2 The Universal Declaration of Human Rights provides that
“l[elveryone has the right to seek and to enjoy in other countries asylum from perse-
cution.” To protect that right, 146 countries—including the United States—signed
the 1967 Protocol Relating to the Status of Refugees. In 1980, Congress codified the
United States’ obligation to receive persons “unable or unwilling to return to” their
home countries “because of persecution or a well-founded fear of persecution on ac-
count of race, religion, nationality, membership in a particular social group, or polit-
ical opinion.”

1Texas Civil Rights Project, https:/ / texascivilrightsproject.org [ about-us/.

2Press Release, Global Forced Displacement Tops 50 Million for the First Time Since World
War II—UNHCR Report, UNHCR (June 20, 2014), https:/ /www.unhcr.org/en-us/news/press/
2014/ 6/53999¢f46 | global-forced-displacement-tops-50-million-first-time-since-world-war-ii.html.

38 U.S.C. §881101(a)(42), 1158(b)(1).
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These and other laws prohibit also the United States from returning asylum seek-
ers to countries where they face persecution or torture.? This right to non-
refoulement is incorporated into United States law. The United States cannot re-
move an individual to any country when the person’s “life or freedom would be
threatened” due to persecution.?

A state that sets up an agreement to send asylum seekers to a third country will
violate its non-refoulement obligations unless the agreement meets certain stand-
ards. The agreement must be formal and enforceable, provide procedural safeguards
for every individual, and permit appeals.® A state “cannot en masse transfer asylum
seekers to a third country to await asylum processing.”” A state must create a
screening process—prior to transfer—that allow each person to present their views
on aspects such as risk factors in the receiving country, to maintain family unity,
and to screen for any threat of persecution.® UNHCR has emphasized that the
threshold in these screenings must be low enough to prevent refoulement.? The bur-
den is on the state to screen for refoulement, not the asylum seeker to affirmatively
claim fear of persecution.1?® The United States would violate its international obliga-
tions if the Government created a transfer agreement that did not include any of
these elements.11

The reality on the ground is that the United States is violating each of these obli-
gations through its implementation of the Remain in Mexico Policy.

B. Government Policies Prevent Asylum Seekers from Seeking Safety

From what I and my colleagues at TCRP have personally witnessed, the Remain
in Mexico program is part of the pattern to dismantle the right to seek asylum.

Since 2017, we have seen how the Trump administration has callously enacted
multiple policies that deter black and brown migrants from seeking protection in the
United States. In 2017, at the administration’s very beginning, it sought to issue
a “Muslim Ban,” a discriminatory policy that kept families apart on the basis of
their religion.'2 The Trump administration formalized the “Turnback Policy,” also
known as “metering,” requiring CBP officers to directly or constructively keep asy-
lum seekers from entering the United States, such as by claiming the processing
centers were “full.”13 In some cases, officers have sworn to our clients that the facili-
ties are “full” only to later swear before a judge that those facilities were empty.14
In 2018, the Trump administration began a secret “pilot project” in Texas to sepa-
rate migrant children from their families.’> TCRP began to document the family
separations here in McAllen. For the past year-and-a-half, TCRP has met thousands

4 Article 33 of the 1951 Convention Relating to the Status of Refugees—which the United
States is bound to comply with—provides: No Contracting State shall expel or return (“refouler”)
a refugee in any manner whatsoever to the frontiers of territories where his life or freedom
would be threatened on account of his race, religion, nationality, membership of a particular so-
cial group or political opinion. Similarly, Article 3 of the Convention Against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment—to which the United States is also
bound—provides: No State Party shall expel, return (“refouler”) or extradite a person to another
State where there are substantial grounds for believing that he would be in danger of being
subjected to torture.

58 U.S.C. §1231(b)(3)(A) (The five protected grounds are race, religion, nationality, member-
ship in a particular group, or political opinion).

6 Brief for the United Nations High Commissioner for Refugees in Support of Appellees’ An-
swering Brief at 11-12, Innovation Law Lab v. McAleenan, 394 F.Supp.3d 1168 (S.D. Cal. 2019)
(No. 19-15716).

71d. at 17.

81d. at 18.

o1d. at 19.

101d. at 20.

1114d. at 22.

12See Executive Order 13,760, Protecting the Nation from Foreign Terrorist Entry into the
United States (Jan. 27, 2017); Executive Order 13,780, Protecting the Nation from Foreign Ter-
rorist Entry into the United States (Mar. 06, 2017); & Presidential Proclamation 9, 645, Presi-
dential Proclamation Enhancing Vetting Capabilities and Processes for Detecting Attempted
Entry into the United States by Terrorists or Other Public-Safety Threats (Sept. 24, 2017).

13 See Al Otro Lado v. McAleenan, 394 F.Supp.3d 1168, 1187, 1208 (S.D. Cal. 2019).

14 Customs and Border Protections officials testified under oath that, as of early September
2019, CBP facilities in the Rio Grande Sector were at 30 percent capacity. Transcript of Oral
Argument at 40-41, Rosa v. McAleenan, 2019 WL 5191095 (S.D. Tex. 2019).

157U.S. GOV'T ACCOUNTABILITY OFFICE, UNACCOMPANIED CHILDREN: AGENCY EF-
FORTS TO REUNIFY CHILDREN SEPARATED FROM PARENTS AT THE BORDER, GAO-
19-163, 15-16 (Oct. 2018).
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of separated parents and seen their struggles to seek safety when their children
were and continue to be used to punish the parents.16

In December 2018, the Department of Homeland Security announced the “Migra-
tion Protection Protocols,”'?7 known colloquially as the “Remain in Mexico” Policy.
In January 2019, the policy was started in California, then rolled out along the bor-
der in phases. Around the end of July 2019, the Government started forcibly remov-
ing asylum seekers who arrived in the Rio Grande Sector to Matamoros, Mexico. By
the end of September 2019, the Government had forcibly transferred more than
10,000 people to Matamoros,!® making it the location with the second-largest popu-
lation to be subjected to the Remain in Mexico program.1?

C. Seeking Safety from a Life-Threatening Situation

In the Rio Grande Valley, the Remain in Mexico program sparked a humanitarian
crisis that is rapidly worsening. This crisis was foreseeable. Indeed, given what we
know about Matamoros, it was practically inevitable. Matamoros does not have the
infrastructure to receive thousands of people. It has few shelters,2° let alone housing
that is appropriate to keep safe people at-risk of kidnapping, trafficking, and
abuse.2! The city has inadequate water and medical services.22

Disturbingly, the U.S. State Department lists the area as a “Level 4,” the highest
travel advisory warning, due to the prevalence of kidnapping and other violent
crimes.23 Advocates and service providers, such as TCRP, Team Brownsville, Angry
Tias and Abuelas, Project Dignity, Lawyers for Good Government, and others, must
disregard the risks to our lives to represent asylum seekers there. Migrants waiting
in Matamoros must constantly navigate these dangers.

In Matamoros, we support our partners who run a pro bono legal clinic to help
asylum seekers prepare their refugee applications for the port court. To-date, ap-
proximately 1,100 asylum seekers have signed up for the legal clinic. Of those, more
than half reported that, since the U.S. Government forcibly transferred them, they
have been kidnapped, assaulted, extorted, raped, or experienced other types of vio-
lent crime.?* The following are just 3 examples of what asylum seekers forced into
the Remain in Mexico program have suffered in Matamoros:

“The U.S. Government forcibly transferred an El Salvadoran mother and her 4-year-
old son to Matamoros in the evening and released them at 1 am. Suddenly home-
less, they walked to the refugee tents. Less than 1 hour after they were released,
an organized criminal group kidnapped them. For the next 8 days, the mother and
child were tortured, deprived of food, water, and sleep, sexually abused, and threat-
ened with dismemberment and death.

“While in Mexico trying to flee to the United States, a young Nicaraguan man was
kidnapped. He was released. Yet, when the U.S. Government forcibly returned him

16 LAURA PENA, THE REAL NATIONAL EMERGENCY: ZERO TOLERANCE & THE CON-
TINUING HORRORS OF FAMILY SEPARATION AT THE BORDER, TEXAS CIVIL RIGHTS
PROJECT  (Feb. 2019), hitps:/ /texascivilrightsproject.org [ wp-content /uploads/2019/02/
FamilySeparations-Report-FINAL.pdf.

17 Department of Homeland Security, Secretary Kirstjen M. Nielsen Announces Historic Action
to Confront Illegal Immigration (Dec. 20, 2018), htips:/ /www.dhs.gov/news/2018/12/20/sec-
retary-nielsen-announces-historic-action-confront-illegal-immigration. The Government’s imple-
mentation of its Remain in Mexico policy came months after the family separation policy was
found to be unconstitutional. Former National security experts have raised serious concerns
about the “unsupported claims” upon which the administration has used to justify the Remain
in Mexico Program. Brief for Former U.S. Government Officials Amici Curiae in Support of Ap-
pellees and Affirmance at 13, Innovation Law Lab v. McAleenan, 394 F.Supp.3d 1168 (S.D. Cal.
2019) (No. 19-15716).

1814.

19TRAC Immigration, https:/ /trac.syr.edu /phptools |immigration /mpp /.

20 Doctors Without Borders, US Migration Policy Endangers Lives of Asylum Seekers in
Tamaulipas State (Sept. 06, 2019), hitps:/ /www.msf.org/us-migration-policy-endangers-lives-
asylum-seekers-tamaulipas-state-mexico.

21Tn the 2019 Trafficking in Persons Report, the State Department found that groups most
vulnerable to trafficking were “women, children, indigenous persons, persons with mental and
physical disabilities, migrants, and LGBTI individuals.” U.S. STATE DEPARTMENT, TRAF-
FICK[IiNG IN PERSONS REPORT: MEXICO 236 (2019).

221

23 State Department, Mexico Travel Advisory, (Apr. 9, 2019), hitps:/ / travel.state.gov [ content |
travel [ en [ traveladvisories [ traveladvisories | mexico-travel-advisory.html.

24 Human Rights First has documented similar stories and frequencies of kidnapping, torture,
and rape in multiple locations where people are subjected to the Remain in Mexico Policy and
similar refusals to remove people from the Remain in Mexico program after they are victimized.
HUMAN RIGHTS FIRST, ORDERS FROM ABOVE: MASSIVE HUMAN RIGHTS ABUSES
UNDER THE TRUMP ADMINISTRATION RETURN TO MEXICO POLICY 8 (Oct. 2019).
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to Matamoros, he was kidnapped from the refugee tents 2 days later. He was tor-
tured. When he was released, the hospital had to stitch together the crisscross of
cuts on his arms.

“A family from Honduras and their 2 daughters—ages 7 and 9 forcibly transferred
to Matamoros. There, the girls were targeted by a pedophile and sexually abused.
The parents reported the person to the Mexican authorities. The Mexican authori-
ties detained the person for 24 hours, then released him. Unprotected by the au-
thorities, the girls continue to be at-risk of abuse.”

U.S. officials denied each of these individual’s non-refoulement interviews, despite
the risk to their lives. Each developed serious health issues. Yet, the U.S. Govern-
ment refuses to remove them from Matamoros.

The Trump administration has stripped legal pathways to safety, driving more
people to cross the border illegally. As policies to bar asylum seekers stranded many
in Mexico, desperate people make desperate choices. I have counseled asylum seek-
ers with incredibly strong claims—struggling to survive the horrible realities of Mat-
amoros—who ask themselves every day whether crossing the border is worth it.
These are law-abiding people who cannot wait for months in an area like Mata-
moros for one simple reason: If they do, they will likely die.

II. ARBITRARY LIFE-AND-DEATH DECISIONS IN VIOLATION OF THE AGENCY’S POLICIES,
CIVIL RIGHTS STATUTES, AND THE CONSTITUTION

A. Conditions in Matamoros

First, I want to share the conditions in Matamoros. Nobody can better capture the
experiences of the people we represent than the people themselves. Here is one of
our client’s experiences in the words he wanted to share with Congress members:

“After spending 7 days in a freezing cold cell, sleeping on the concrete floor, with
the lights on 24 hours a day, I was boarded on a bus along with other migrants.
When we descended from the bus, a Mexican official informed us that we were in
Matamoros, Mexico, and that the United States had placed us in the MPP or Re-
main in Mexico program. That was the first time I had heard of the program or
my placement in it.

“During my 100 days in Matamoros, I have been extorted and assaulted physically
and verbally due to my migrant status and sexual orientation. I live in constant fear
of organized crime, by a group who call themselves the ‘Gulf Cartel’. I have been
sleeping on the street, surviving the heat of the day and cold of the night. I have
explained the abuses I have suffered to 2 U.S. asylum officials. Both informed me
that, while they had compassion for my situation, they were not authorized to allow
me to seek safety in the United States.

“How has MPP affected me? It has made me feel abused, dejected, humiliated, aban-
doned, confused, disoriented, mistreated, and fearful.”

—A.E.C.L.,, an LGBTQ Guatemalan asylum seeker in the Remain in Mexico Pro-
gram in Matamoros.25

Asylum seekers in Matamoros survive incredibly difficult situations without ade-
quate shelter, food, medical attention, or other basic necessities. The general list of
life-threatening conditions can feel endless to those of us who witness the bravery
and resilience of people in Matamoros:

o After being forced out of the United States, asylum seekers are delivered into

Matamoros with little other than the clothing on their backs;

e Many survive homeless, either in the plaza in one of the hundreds of thin and
flimsy tents or in informal arrangements to sleep in a crowded private room;

e Food aid in Matamoros is mostly provided by Team Brownsville, a volunteer
group that feeds hundreds of people a day. Children show signs of severe mal-
nutrition;

e Children have no access to education;

e In the city, there are few medical services for these migrants, although Doctors
Without Borders and local doctors work tirelessly. Many asylum seekers have
already experienced severe trauma, conditions often exacerbated in the tents
where they survive. There simply are not enough doctors to treat them;

e There is inadequate water and sanitation, placing people at-risk of preventable
diseases; and

e Asylum seekers are kidnapped, assaulted, tortured, and extorted while they
wait for their day in court.

25We have not provided our clients’ names due to concerns for their safety.
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These examples are the norm, not the exception. The Government’s decision to
send someone to Matamoros is a life-and-death decision for the almost 10,000 people
sent there—a number we believe will be much higher now.26

One of many children witheut adequate clothing Asylum-seekers trying to get food aid in Matamoras
© Texas Civil Rights Project 2019 © Texas Civil Righs Projecr 2019

B. The Unlawful Placement of Particularly Vulnerable Groups in Matamoros

On December 20, 2018, then-DHS Secretary Nielsen announced the Remain in
Mexico policy, a policy to be implemented consistent with “domestic and inter-
national legal obligations.”27

Several guidance documents lay out the core implementation features of the Re-
main in Mexico program, including which migrants are “amenable” to be forcibly re-
turned to Mexico.28 Representatives of DHS stated that immigration officers may
exercise their discretion to forcibly return only those migrants determined “ame-
nable” to the Remain in Mexico program.2® However, as representatives stated,
DHS determined that certain groups of people were categorically ineligible to be
placed in the Remain in Mexico program, including unaccompanied children or mi-
grants with “known physical or mental health issues.”30 These people were not
“amenable” to the Remain in Mexico program.3! Additionally, in July 2019, the
agency sent a letter to Representative Grijalva to “reiterate DHS’s commitment to
the responsible implementation of this program as it applies to all populations, in-
cluding LGBTQ asylum seekers and other vulnerable populations.”32 On the ground
in Matamoros, the reality has starkly contrasted with the agency’s stated policy.

In August 2019, I began to meet and be contacted about people with apparent dis-
abilities who the U.S. Government had subjected to Remain in Mexico and forcibly
sent to Matamoros.

In September 2019, I met B.G.P., a deaf and non-verbal woman who the Govern-
ment had forcibly transferred to Matamoros with her mother, minor sister, and
young child. CBP officials had already violated many of B.G.P.’s civil rights. Offi-
cials never provided her a translator or any other aid so she could effectively com-
municate with the Government agents. One day, CBP officers arrived at the deten-
tion cell that they had placed her in at around 4 in the morning and tried to force
her on the bus. They did not tell her that she would be sent to Mexico. Although
B.G.P.’s mother pleaded that her daughter would face danger and discrimination,
the officers told the mother to lie back down and refused to provide a non-
refoulement interview. Luckily, medical staff intervened and persuaded officers to
return B.G.P. and her young child to the cell with her mother and sister. Two days

26 TRAC Immigration, https:/ /trac.syr.edu /phptools/immigration/mpp/ (based on the charg-
ing document issued by DHS, data shows 10,646 people subjected to have their case heard in
the “MPP court” in Brownsville across from Matamoros as of September 2019).

27 Department of Homeland Security, Secretary Kirstjen M. Nielsen Announces Historic Action
to Confront Illegal Immigration (Dec. 20, 2018), https:/ /www.dhs.gov/news/2018/12/20/sec-
retary-nielsen-announces-historic-action-confront-illegal-immigration.

28 Office of Field Operations, San Diego Field Office, Guiding Principles for Migrant Protection
Protocols, (Jan. 28, 2018), hitps:/ /www.cbp.gov / sites | default/files | assets | documents/2019Jan |
MPP%20Guiding%20Principles%201-28-19.pdf.

29 Innovation Law Lab v. McAleenan, Brief for Appellants, 2019 WL 2290420 *13 (N.D. Cal.
2019).

3114.

32 Letter from James W. McCament, Deputy Under Secretary of Office of Strategy, Policy, and
Plans of the Department of Homeland Security, to the Honorable Raul M. Grijalva (July 19,
2019).
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later, without warning or explanation, officers again came in the early morning to
take B.G.P. and her whole family to Matamoros.

Once in Matamoros, B.G.P. and her family struggled with homelessness, food in-
security, lack of medical care, and discrimination. They were followed by men to the
place they stayed and the men left only when neighbors intervened on their behalf.

In September 2019, another advocate introduced us to B.G.P. She tried to present
B.G.P. to the port officials for a re-determination of her placement in the Remain
in Mexico program. Port officials agreed that the placement was an error. Neverthe-
less, the agent refused to re-process B.G.P. The officer first stated B.G.P. would
have to travel back to where she had originally entered, regardless of the fact that
the State Department warns against any travel there. Then, the officer said that
the processing facility was full. After the advocate explained that the officer had dis-
cretion to parole the family in, the officer just refused, without giving a reason or
alternative.

On B.G.P.’s behalf, we again presented her to ask for parole or, alternatively, a
non-refoulement interview. We were not permitted to be present for the interview.
B.G.P.’s mother said that, before the interview started, the officers told the group
of people there for interviews that they would be sent back to Mexico no matter
what. In the interview, the agency again violated its own regulations, refusing to
provide an interpreter or other aid for B.G.P. After just an hour-and-a-half, B.G.P.
and her family were sent back to Mexico. B.G.P.’s mother cried all night.

We next drafted a legal complaint, which we included with a demand letter to the
agency. Only then was the family paroled into the United States. Even after agents
admitted DHS broke its own policy, it took over a month and the threat of legal
action for the agency to fix their violation of their policy. Our organization is small.
We cannot represent the many people with disabilities who should not be placed in
the program, so these violations are wide-spread and on-going.

Since then, TCRP staff and our partners have met many other particularly vul-
nerable people whom the U.S. Government has sent back to Mexico. Here are some
examples:

e Two children with Down syndrome were sent to Matamoros. The Government
has paroled one of these children. While in Mexico, the other child was kid-
napped, held for ransom, and released. The Government still has not paroled
that child;

e A child with a recently amputated leg was not given medical treatment, but
sent back to Matamoros. The child is now hiding in a shelter that forbids visits,
even from lawyers, due to safety risks;

e A 2-year-old child has severe epilepsy. As their medication is not available in
Matamoros, the child suffered seizures that drastically impacted their brain;

e A forcibly-removed person with cancer now cannot find treatment in Mata-
moros;

e A 38-week pregnant woman was forcibly given medicine to stop her contractions
so the Government could remove her to Mexico. She gave birth to her child in
a t((ient and, after, suffered severe post-partum depression that went untreated;
an

e At least 12 LGBTQ people were sent to Matamoros, where many face physical
and verbal abuse, such as death threats and threats of “corrective” rape. After
multiple non-refoulement interviews, only 1 transgender individual was paroled.

Under the agency’s own policies, none of these people should have been forcibly
removed to Mexico in the first place. Yet, many spent and continue to spend months
in dangerous conditions in Matamoros. I know that advocates filed complaints with
DHS’s Office of Civil Rights and Civil Liberties about similar cases. There are not
enough lawyers willing to risk their lives to screen people in Matamoros, so there
are likely many more people with similar health and safety issues that we have not
yet met. The agency says it categorically excludes particularly vulnerable groups;
the reality shows otherwise, revealing an arbitrary and capricious system.

C. The Refusals to Remove People Who Have Become Vulnerable

Due to the conditions in Matamoros, many people who may not initially be consid-
ered categorically excluded from the Remain in Mexico policy become too vulnerable
to remain in Matamoros. Over the past months, there has been no story more em-
blematic for us than this one:

“A toddler was subjected to Remain in Mexico with her family. While unaccom-
panied children should be categorically excluded, the government routinely sends
families back who have small infants or toddlers. This toddler was already so mal-
nourished that she looked like an infant.

“On November 13, 2019, after spending time in Matamoros, she developed signs
that showed she likely had sepsis. As her joints swelled and she became listless,
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her family rushed her to get her treatment, contacting our partner with an office
in Matamoros. With supplies too limited to treat the child, a volunteer emergency
room doctor went with the family and our partner to the bridge to confirm to U.S.
officials that the child had a serious medical condition and needed to instantly be
taken to a hospital in the United States.

“Federal officers kept the family standing on the bridge for around 3%z hours in the
freezing rain. They refused to permit the family to wait in the processing center.
They refused to let the family stand in an area on the bridge where they would not
be in the rain. The two officers refused to even allow the family to move the child
close to the heater that was behind the agents.

“Stuck on the bridge, in freezing and rainy conditions, our partner reached out to
us for help. TCRP instantly responded, amplifying their situation through our social
media to allies. Soon, the agents let the family in. The child was hospitalized and
is in serious condition.”33

We have seen other threats as well. For example, parents are now threatened by
the Mexican government with family separations paralleling those that our Govern-
ment carried out.3* The uncertainty and fear that asylum seekers face in these mo-
ments can cause further emotional trauma. We see new risks develop every day that
make people vulnerable to severe health issues.

In our experience, people can rapidly develop serious health issues in Matamoros.
When someone becomes too vulnerable to remain in Matamoros, agents are too slow
to respond to the sudden, severe medical or safety needs of the person. I have seen
how our clients have become severely at-risk because port-of-entry officials are unco-
ordinated at best and, at worst, try to mislead advocates about what is necessary
to parole people into the United States.

D. Unethical and Discriminatory Treatment by DHS Officials at the Border

Throughout the past month, myself and our partners have witnessed various un-
ethical and discriminatory behaviors by CBP officials, such as incidences where CBP
officials:

e Threatened to report as terrorists those asylum seekers who petitioned for a

non-refoulement interview;

e Told asylum seekers that the asylum seekers could complete the non-
refoulement interview but, regardless of the outcome, the officers would still
send them back to Mexico;35

e Used homophobic slurs to refer to LGBTQ asylum seekers;

e Forced an indigenous young woman to translate for official Government inter-
views all-day without providing her food, breaks, or pay;

e Tried for 5 hours to pressure an indigenous family to conduct a non-refoulement
interview in Spanish, a language that they do not speak. Officers kept threat-
ening that, if the family did not do the interview in Spanish, then the family
would be forcibly returned to Mexico without receiving a non-refoulement inter-
view.

I have witnessed the psychological toll that this behavior has taken on asylum
seekers. For example, although B.G.P.’s family was unlawfully placed in the pro-
gram, their treatment by CBP officers at the port of entry caused both B.G.P.’s
minor sister and mother to suffer severe panic attacks that required hospitalization.
Other asylum seekers have despaired, considering giving up their strong asylum
claims, afraid that they would face retaliation by CBP officials.

E. Abuses Against Lawyers Assisting Asylum Seekers

For the past 3 months, TCRP lawyers and our partners have tried to save lives
by advocating for the most vulnerable people in Matamoros. I spoke with our part-
ners about how they have been treated as they endeavored to serve asylum seekers

33 This story was reported on by local news. See Valerie Gonzalez, Sick Honduran Toddler Ad-
mitted into US After Hours-Long Wait, KRGV (Nov. 14, 2019), https:/ /www.krgv.com [news/
honduran-child-treated-after-emergency-arises-while-waiting-on-int-l-bridge.

34 Reynaldo Leanos, Mexican Official Tries to Move Asylum-Seekers Stuck in Tent Camps, NPR
(Nov. 09, 2019), htips:/ /www.npr.org/2019/11/09/777686672 | mexican-official-tries-to-move-
asylum-seekers-stuck-in-tent-camps.

35 BuzzFeed has stated it recently obtained a report in which a DHS investigation found that
CBP officers sometimes interfered with USCIS officer’s ability to determine whether an asylum
seeker should be excluded or removed from the Remain in Mexico program on the basis of fear
of persecution or torture. Hamed Aleaziz, US Border Officials Pressured Asylum Officers to Deny
Entry to Immigrants Seeking Protection, A Report Finds, BUZZFEED (Nov. 14, 2019), https://
www.buzzfeednews.com | article | hamedaleaziz | dhs-asylum-report-mpp-immigration-remain-mex-
ico.
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subjected to Remain in Mexico. They shared that Federal officials at the Browns-
ville-Matamoros port of entry have:

e Told lawyers that CBP processing facilities were too full to process their client
after having sworn in court shortly beforehand that the facilities were empty;

e Told lawyers that a supervisor was not present when the supervisor was clearly
visible;

e Misled lawyers that an asylum seeker needed to go before an immigration judge
and refused to correct their erroneous opinion that a judge was necessary to
permit them into the processing center;

e Ordered lawyers to leave before the lawyers could return paperwork to their cli-
ents and then become visibly hostile when lawyers asked how to return the pa-
perwork; and

e Grabbed a lawyer by their backpack and shoved them.

As lawyers, civility is at the core of our profession, even as we zealously advocate
for our clients. To protect the rights of those people whom the Government has forc-
ibly transferred, myself and my colleagues enter into some of the most dangerous
areas on this continent: The State Department has issued a Level 4 Travel advisory
to Tamaulipas, an advisory that is given for countries like Afghanistan, Syria, and
Yemen. One of our partners has been threatened 3 times in Matamoros and con-
tinues to receive threats via phone and email. Lawyers rapidly left Matamoros at
least 3 times due to safety concerns. Some partners developed “extraction” protocols
to manage the risks, such as carrying safety whistles and taking pictures of volun-
teers before entering to have in case someone is kidnapped. To do our jobs and to
keep safe, we need to be able to rely on the honesty and civility of Federal employ-
ees.

Sadly, the reality is this: Most of our partner lawyers told me that they had been
worried about their safety at various times due to the actions of Federal officials.
The concern that Federal employees will harm us or lie to us makes an already dif-
ficult job that much tougher, deterring people from joining the already small group
of lawyers willing to enter Matamoros.

III. RECOMMENDATIONS

As advocates on the ground for more than 30 years, TCRP’s expertise spans dec-
ades of administrations and policies. In the Rio Grande Valley, never before have
we seen such cruel policies. Organizations and volunteers were already expending
tremendous effort to respond to the attacks on asylum; now, we spread ourselves
even further to make sure asylum seekers have at least some services and legal ad-
vice. As one of our partners said, this work is “soul-crushing.”

I have seen the resilience of the people in Matamoros. An overwhelming sense of
community permeates the refugee tent encampment. People watch out for each
other. Single mothers group their tents so they can help each other with the chil-
dren. They sleep in rotations so that someone is awake to notice if anything is hap-
pening. As a person, I am horrified that all I can say to them is to hold on and
stay safe, a statement that feels empty when I know how often people are kid-
napped, abused, and tortured.

The Remain in Mexico Policy is not a cornerstone of a reformed immigration sys-
tem. Instead, this policy shatters the right to asylum, creating a chaotic, capricious,
and un-Constitutional crisis. This humanitarian crisis threatens the lives of tens of
thousands of people who are attempting to seek safety in safety and sets a horrific
precedent on the international stage.

In light of the above, we recommend that Congress take the following steps:

1. Conduct searching oversight about the degradations of asylum due to Remain
in Mexico, such as the conditions in Mexico, the failure to exclude particularly
vulnerable groups, the lack of due process or open access to port courts, and
the impact of the transit ban. Efforts could include further committee hearings,
a select investigative committee, Congressional visits to Mexico and the port
courts, oversight letters, resolutions of inquiry, and requests for inspections by
the inspectors general.

2. Visit Matamoros and other areas where people subjected to RIM are forcibly
transferred and request meetings with port of entry directors to discuss admin-
istrative processes for discretionary removals from Mexico.

3. Adopt formal expressions of censure or condemnation for officials overseeing
the Remain in Mexico policy for failing to follow the vulnerable group protec-
tions.

4. Foster transparency by making public all policies and guidance related to the
program. Publish data on the use of discretionary removals by region and
disaggregated by gender identity, age, country of origin, and vulnerabilities.
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5. Provide emergency, life-saving aid to asylum seekers, including funds for
USAID programs and legal representation.
6. Pass legislation to end the Remain in Mexico policy.

Miss RiCE. Thank you for your testimony. I now recognize Dr.
Schneberk to summarize his statement for 5 minutes.

STATEMENT OF TODD SCHNEBERK, MD, ASSISTANT PRO-
FESSOR OF EMERGENCY MEDICINE, CO-DIRECTOR, HUMAN
RIGHTS COLLABORATIVE, KECK SCHOOL OF MEDICINE OF
THE UNIVERSITY OF SOUTHERN CALIFORNIA; ASYLUM NET-
WORK CLINICIAN, PHYSICIANS FOR HUMAN RIGHTS

Dr. SCHNEBERK. Thank you for the opportunity to speak. My
name is Todd Schneberk. I am an emergency physician in Los An-
geles, California. I also provide care in Tijuana, Mexico, to indigent
patients, many of whom have been deported from the United
States, including young people and some veterans.

Today I speak as a medical expert for Physicians for Human
Rights. For more than 30 years PHR has carried out forensic eval-
uations that assess the degree to which physical and psychological
findings corroborate allegations of abuse and play a key role in the
adjudication of asylum claims in the United States.

My work has changed dramatically since the Trump administra-
tion rolled out MPP, and my colleagues and I now face an increas-
ing demand to carry out these forensic evaluations across the bor-
der. As a medical expert I regularly witness the dire impacts of
MPP, and I am here to share my assessment that this program
should be halted and de-funded immediately.

First, I would like to share how my medical assessment of the
state in which thousands of asylum seekers arrive at the border.
In February of this year I was part of a PHR team that docu-
mented the cases of asylum seekers in Tijuana. These findings
later formed the basis of a PHR report entitled, “If I Went Back,
I Would Not Survive.” We medically evaluated dozens of asylum
seekers who share harrowing stories of extreme brutality, and
whose physical and psychological scars bore out their narratives.
Not surprisingly, the majority screened positive for post-traumatic
stress disorder. Many screened positive for depression, experiencing
significant fear and hyper vigilance.

I would like to share some of the examples of the physical and
psychological signs and symptoms that PHR’s medical team docu-
mented among asylum seekers at the U.S. border. All names have
been changed for security reasons.

Jimena, a 21-year-old mother from Honduras, who was raped be-
cause her husband refused to join a gang, told us how armed men
entered her house, threw her face down on the kitchen floor. One
of the men held her down, while the other man raped her. She de-
scribed her physical state afterwards: “I had bruises on my shoul-
ders where they held me down. I had pain in my abdomen for 3
days and in my stomach throughout my pregnancy. It hurt to sit
down.” PHR medical experts noted signs of severe depression and
hyper vigilance. Having to wait in Tijuana only compounded her
fear and anxiety.

Perhaps the most distressing cases PHR documented concerned
children. Antonio, an 8-year-old Honduran boy, was attacked by 2
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paramilitary men with a machete. Since the attack his parents told
PHR that he cries often and must hold his mother’s hand to be at
ease. Since they arrived in Tijuana, Antonio defecates in his bed
and suffers from nightmares where he yells, “‘Mom, hurry, hurry.
The guy is going to kill us.” Antonio himself reported symptoms of
PTSD and anxiety disorder, as well as somatization, whereby a
psychological distress manifests as physical ailments and attention
problems. As most asylum seekers stuck in Tijuana, Antonio did
not have access to mental health care, or adequate medication, or
therapy for his attention deficit hyperactivity disorder, which likely
exacerbated his condition.

Since the completion of PHR’s investigations, I have completed—
I have participated in multiple forensic evaluations of MPP return-
ees through our network of both Mexican and U.S. physicians and
attorneys. Here are snapshots of some of these cases.

Alec is a Honduran evangelical pastor who was assaulted mul-
tiple times and shot in the leg for opposing gangs trying to recruit
youth. Gang members then raped his wife, threatening that it
would keep happening unless he left the area. Alec fled after his
wife was raped a second time. In addition to his physical scars,
Alec screened positive for depression and PTSD. Although he was
granted asylum in immigration court, it was immediately appealed.

Martin is a young man who fled Honduras due to pressure to join
a gang. He was diagnosed with epilepsy as a boy, for which he was
prescribed a combination of medications. After being forced to wait
in Tijuana, Martin suffered several seizures that caused significant
head and facial trauma. Although a charity helped him find medi-
cations, U.S. border officials confiscated these every time he
crossed into the United States to attend his hearings, despite med-
ical letters from myself and others attesting to the importance of
these medications.

While I continue to work with MPP returnees in Tijuana, I also
provide emergency care in Los Angeles. Like any other doctor, I
first try to make the patient feel safe and in control of their envi-
ronment, so that we can comfortably discuss and address their
needs and fears. For the thousands who wait in Tijuana, however,
the standard of safety and basic health needs are impossible to
meet.

Since this program began in February, I have seen first-hand
how MPP puts the mental and physical health of asylum seekers
at grave risk, harming a population that has already experienced
severe levels of trauma. The stress and constant vigilance required
to survive in an under-resourced border town like Tijuana exposes
these asylum seekers to further violence and exploitation. Each day
that they are forced to wait compounds the trauma that forced
them to seek safe haven.

I urge Congress to take action by directing DHS to immediately
de-fund MPP and abolish metering, as well as any policies that
negatively impact the right to seek asylum or risk re-trauma-
tization of this vulnerable population, such as programs intended
to authorize officials other than trained USCIS asylum officers to
conduct credible fear interviews.
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I also urge Congress to pass new legislation to safeguard against
policies or directives that effectively restrict individuals’ access to
asylum protection in the United States.

Thank you.

[The prepared statement of Dr. Schneberk follows:]

PREPARED STATEMENT OF TODD SCHNEBERK

NOVEMBER 19, 2019

Thank you for the opportunity to speak here today. My name is Todd Schneberk
and I am an emergency physician who works in a large public county hospital tak-
ing care of underserved populations in Los Angeles, California. In addition to my
clinical work, I conduct research and teach in a residency-training program as as-
sistant professor of emergency medicine at L.A. County USC Medical Center. For
the last 4 years, I also have been working on the other side of the U.S.-Mexico bor-
der, in Tijuana, in free mobile clinics for indigent patients, including many people
who have been deported from the United States. Many of these deportees are young
people and veterans.

Today I speak as a medical expert for Physicians for Human Rights (PHR). For
more than 30 years, PHR has provided forensic evaluations for asylum seekers in
the United States. Based on the Istanbul Protocol I—the international standard for
documenting alleged torture and other cruel, inhuman, and degrading treatment—
these forensic evaluations assess the degree to which physical and psychological
findings corroborate allegations of abuse, and play a key role in the adjudication of
asylum claims in the United States.

In the last 3 years, I have provided dozens of forensic medical affidavits for asy-
lum seekers and I have trained several other physicians and residents in Los Ange-
les to perform these evaluations and produce affidavits. However, my work has
changed dramatically this past year, ever since the Trump administration rolled out
the Migrant Protection Protocols, also known as MPP or the “Remain in Mexico Pol-
icy.” With thousands of people now waiting in Mexico for a chance to seek asylum
in the United States, my colleagues and I face an increasing demand to carry out
these forensic evaluations on the other side of the border, and we have been doing
so in Tijuana.

The Department of Homeland Security (DHS) has stated that the MPP was cre-
ated so “vulnerable populations receive the protections they need.”?2 However, the
MPP clearly puts asylum seekers at risk and violates the principle of non-
refoulement, which simply states that countries, including the United States, cannot
return asylum seekers to a place where they could be subjected to great risk, irrep-
arable harm, or persecution.3 The requirements of non-refoulement should not be
new to the United States, given that it is included in U.S. domestic law,* as well
?s dthe Convention against Torture,® which the United States has signed and rati-
ied.

As a medical expert, I regularly witness the dire impacts of the MPP. I am here
today to share my assessment that the MPP—which daily puts migrant women,
children, and men directly in harm’s way—should be halted and defunded imme-
diately. I have seen how the MPP puts the mental and physical health of asylum
seekers at grave risk, allowing harm to be inflicted upon a population that has al-
ready experienced severe levels of trauma. Many of the people we see have escaped
extreme violence in their countries of origin. Instead of finding the safety they so

1The Istanbul Protocol is the international standard to assess, investigate, and document al-
leged instances of torture and other cruel, inhuman, and degrading treatment. “Istanbul Pro-
tocol: Manual on Effective Investigation and Documentation of Torture and Other Cruel, Inhu-
man, or Degrading Treatment or Punishment,” OHCHR, 2004. https:/ /phr.org/issues/torture/
international-torture [ istanbul-protocol.html.

2“Migrant Protection Protocols,” DHS, news release, January 24, 2019, accessed July 15,
2019, https:/ www.dhs.gov [news /2019 /01 /24 | migrant-protection-protocols.

3The Principle of Non-Refoulement under International Human Rights Law, OHCHR, hitps://
www.ohchr.org | Documents | Issues | Migration | GlobalCompactMigration | ThePrincipleNon-Re-
foulementUnderInternational HumanRightsLaw.pdf.

4Title 8—Aliens and Nationality, U.S. Code (2011), §1158. Asylum. Page 109.

5David Weissbrodt and Isabel Hortreiter, “The Principle of Non-Refoulement: Article 3 of the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
in Comparison with the Non-Refoulement Provisions of Other International Human Rights
Treaties,” Scholarship Repository: University of Minnesota Law School, 1999, https:/ /scholar-
ship.law.umn.edu / cgi | viewcontent.cgi?article=1366&context=faculty _articles.
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desperately seek, they are forced back into under-resourced border towns like Ti-
juana, where they are exposed to further violence and exploitation. Each day that
asylum seekers are forced to wait in these precarious settings compounds the mas-
sive trauma that forced them to flee their homes to seek safe haven within our bor-
ders. This situation can quite literally be a threat to their lives.

PHYSICAL AND PSYCHOLOGICAL HEALTH OF ASYLUM SEEKERS

First, I would like to share my medical assessment of the state in which thou-
sands of asylum seekers arrive at our ports of entry. In February this year, I was
part of a PHR team of researchers and medical experts who documented the cases
of asylum seekers in Tijuana. These findings later formed the basis of a PHR report
named “If I went back, I would not survive.”¢

At migrant shelters and other safe havens, we interviewed and medically evalu-
ated dozens of asylum seekers who shared harrowing stories of the extreme bru-
tality they had experienced in their home countries—and whose physical and psy-
chological scars bore out their narratives. These individuals and families were flee-
ing various forms of extortion, rape, torture, and killings. Not surprisingly, the ma-
jority screened positive for post-traumatic stress disorder (PTSD). Additionally,
many screened positive for depression and also experienced significant fear and
hypervigilance. Many were afraid they had been followed to the border by the very
gangs they had fled, and some had been attacked even as they waited in Tijuana
for their chance to cross to safety into the United States. Returning traumatized
asylum seekers who are already in a particularly vulnerable situation to a place
where they risk further violence directly violates the United States’ commitment,
under international and domestic law, to uphold human rights.

While I'm sure that these accounts are not new to you, I would like to share some
of the physical and psychological signs and symptoms that PHR’s medical team doc-
umented among asylum seekers at the U.S. border. (All names I refer to throughout
this testimony have been changed for security reasons.)

Javier,* a 36-year-old man who was extorted and beaten by a gang in El Salvador,
reported symptoms of PTSD, severe depression, and anxiety. His inability to sleep
led to physical exhaustion and lack of focus. He also felt constantly on guard and
watchful. He told PHR, “Having seen so much violence, sometimes I start
shaking . . . a kind of fear,” he said. “My body begins shaking and I go cold.”

Jimena* is a 21-year-old mother of 2 from Honduras who was raped because her
husband refused to join a gang. She told us how armed men entered her home and
threw her face-down on the kitchen floor. As she fought back, one of the men held
her down while the other man raped her. She described to PHR her physical state
afterwards: “I had bruises on my shoulders where they held me down. I had pain
in the abdomen for 3 days and in my stomach throughout the pregnancy; it hurt
to sit down.” Throughout PHR’s medical evaluation, Jimena demonstrated signs of
severe depression and hypervigilance. Having to wait in Tijuana only compounded
her fear and anxiety.

Perhaps the most distressing cases PHR documented concerned young children.
In Tijuana, we interviewed Antonio,* an 8-year-old Honduran boy who was attacked
by 2 men with a machete after his parents ran afoul of the local paramilitaries. Be-
fore the ordeal, Antonio’s favorite school subject was writing, and he enjoyed playing
ball with his friends. Since the attack and his family’s flight to the border he has
become sad and cries often. His parents told PHR that he holds his breath when
he is afraid and often must hold his mother’s hand to be at ease. Since he arrived
in Tijuana, Antonio also defecates in his bed and suffers from nightmares where he
yells in his sleep, “Mom, hurry! Hurry! The guy is going to kill us!” Antonio himself
reported symptoms of PTSD and anxiety disorder as well as somatization, whereby
psychological distress manifests as physical ailments and attention problems.

As most asylum seekers stuck in Tijjuana, Antonio did not have access to mental
health care. His parents also did not have access to adequate medication or therapy
for his attention deficit hyperactivity disorder, which likely exacerbated his condi-
tion. When reflecting on what the future held for her son, Antonio’s mother said,
“I still don’t see it [ending] . . . I want my children to be OK in a safe
place . . . but we have not found that [safety] yet. Our hope is that they will give
us asylum, so my kids will be safe on the other side.”

6“If T went back, I would not survive:” Asylum Seekers Fleeing Violence in Mexico and Cen-
tral America, Physicians for Human Rights, October 2019, hitps:/ /phr.org | our-work [ resources /|
asylum-seekers-fleeing-violence-in-mexico-and-central-america /[ # finref61.
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THE IMPACT OF THE MIGRANT PROTECTION PROTOCOLS (MPP)

Asylum seekers who arrive at U.S. ports of entry—including many bearing serious
psychological and physicial consequences of the trauma they have suffered—are now
met at our border with the Migrant Protection Protocols—a brutal response to their
appeal in good faith to await the processing of their asylum claim within the safety
of the United States. Since the completion of PHR’s investigations, I have partici-
pated in multiple forensic evaluations of MPP returnees through a network of both
Mexican and U.S. physicians and attorneys who serve this population. As my col-
leagues today will speak to other aspects of the implementation of the MPP, I would
like to provide a series of short snapshots of some of the cases for which I have pro-
vided my medical expertise. I want it to be crystal clear who the people are that
are being returned to Mexico under the MPP.

Gerald is a gay schoolteacher from Ghana, which still has a law that criminalizes
adult consensual same-sex conduct. When local community members discovered that
he was gay, they tied a noose around his neck and dragged him by it behind a car.
His larynx was crushed so badly that he had nearly lost his voice completely. He
now speaks in a hoarse, barely audible whisper, in stark contrast to the booming
voice he reported using to teach his 4th-graders at school. Gerald still bears ligature
marks on his neck. Despite his strong claim for asylum, he has been unable to find
legal counsel in Tijuana and struggles to make a viable life there while he waits.

Alec is a Honduran evangelical pastor who organized youth groups and a Chris-
tian anti-gang movement that opposed the recruitment of youth. One day, gang
members assaulted him multiple times and ultimately shot him in the leg. They told
Alec to stop trying to influence young men to join the church instead of the gangs.
Gang members then raped his wife, with the ultimatum that this would keep hap-
pening unless he left the area. Alec fled after his wife was raped a second time. In
addition to his physical scars, Alec was profoundly psychologically wounded, screen-
ing positive for depression and PTSD. Although he was initially granted asylum in
immigration court, this decision was immediately appealed.

Martin is a young man from Honduras who was beaten for refusing to join a gang.
At a young age, he was diagnosed with epilepsy, and had seizures repeatedly until
he was finally placed on a combination of medications. He fled to the border but
was unable to find the right medicine for his seizures when he was in Tijuana. Mar-
tin then suffered several seizures that caused significant head and facial trauma
and also made him unable to keep a job there. Although a local charity helped him
find medications, these were confiscated by U.S. border officials every time he
crossed into the United States to attend his hearings, despite medical letters attest-
ing to the importance of these medications. Each time he was returned to Mexico
under MPP, he was sent back across the border without his medications, which
posed a risk to his health.

Lydia is a woman from Honduras who is seeking asylum with her toddler, Jaime,
and hoping to be reunited with her sister and niece who reside in the United States.
She is fleeing domestic abuse, kidnapping, child abuse, and rape at the hands of
gang members. Upon reaching Tijuana, she was alerted through her family connec-
tions that the gang had sent members to Tijuana to kill her. Lydia and her son re-
main indoors for fear of being seen. They have had difficulty finding any legal coun-
sel; Jaime does not have access to routine pediatric care, and Lydia has had no ac-
cesf? todmental health assistance to address the trauma of the sexual violence she
suffered.

CONCLUDING REMARKS

These 4 cases represent a small fraction of the roughly 50,000 asylum seekers?
have been returned to Mexico under MPP. Another 26,000 wait, due to metering
practices that limit the number of people allowed to cross every day, to pursue their
legal right to seek safety in the United States for themselves and their family mem-
bers. This is a total of 76,000 people affected by these 2 policies alone.

While I continue to return to Tijuana to provide MPP returnees with needed med-
ical and psychological evaluations, I also continue to provide care to traumatized
people every day in the emergency room in Los Angeles. Like any ER doctor, the
first thing I do is try to make a patient feel safe. I control their environment as
much as possible so that we can comfortably discuss and address their needs and
fears. For the thousands who wait in Tijuana, however, this standard of safety is
not being met; nor is access to basic medical and mental health needs. These needs

7“Orders from Above: Massive Human Rights Abuses Under Trump Administration Return
to Mexico Policy,” Human Rights First, October 2019, https:/ /www.humanrightsfirst.org/sites/
default/files | hrfordersfromabove.pdf.
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include things like prenatal, obstetric, and routine pediatric care, such as vaccines
and nutritional screening, but also expands to mental health services which are so
desperately needed by this population.

This is especially true as our evaluations of the mental health of asylum seekers
show that U.S. policies have stranded thousands of women, men, and children in
places like Tijuana and made them vulnerable to violence, theft, and extortion by
cartels, gangs, and police authorities. Clearly, current U.S. policies that restrict asy-
lum seekers’ right to enter the United States is inflicting further trauma on them
every day they must wait. The stress and constant vigilance required to survive in
an under-resourced border town like Tijuana is a massive strain on already trauma-
tized people. It harms their livelihood and well-being and is literally a threat to
their lives.

RECOMMENDATIONS

All asylum seekers we interviewed sought protection due to targeted violence and
intimidation from gangs and other non-state actors as well as violence by and/or de-
nied protection by state authorities. While they represent a small sample of the
thousands of asylum seekers currently waiting their turn to seek protection in the
United States, their cases indicate that they have strong grounds to seek asylum
and that their claims should be heard in a prompt and fair manner.

While the Obama administration implemented troubling policies regarding deten-
tion and deportation, since 2016, the Trump administration has undermined the in-
tegrity of the U.S. asylum system, introducing a series of restrictive policies that
defy both international and U.S. law and egregiously obstruct the right to seek asy-
lum. These policies—including the Migrant Protection Protocols—have placed people
who are already in vulnerable situations—asylum seekers fleeing violence and trau-
ma in their home countries—at further risk. Physicians for Human Rights’ findings
point to the urgent need to protect the right of individuals to seek asylum in accord-
ance with Federal and international laws by implementing the following rec-
ommendations.

Congress should:

e Direct the Department of Homeland Security to immediately abolish and defund
the MPP and “metering,” as has already been proposed in Representative
Veronica Escobar’s Asylum Seeker Protection Act (H.R. 2662).

e Defund any policies that may negatively impact the right to seek asylum, such
as pilot programs intended to authorize law enforcement officials other than
trained U.S. Citizenship and Immigration Services (USCIS) asylum officers to
conduct initial screenings known as “credible fear interviews” (CFIs).

e Propose and pass new legislation to affirm the full range of rights guaranteed
to asylum seekers to counteract any executive or Departmental policies or direc-
tives that effectively restrict individuals’ access to asylum protection.

e Provide adequate funding to ensure USCIS has sufficient resources to appro-
priately conduct CFIs.

e Publicly support the work of individuals and organizations defending the rights
of asylum seekers on the U.S. and Mexican sides of the border and monitor any
threats to their ability to carry out this work.

o Pursue policies that seek to create a safe, stable environment for asylum seek-
ers to fulfill their right to pursue their asylum claims within the protection of
the United States, and that meaningfully guard against the re-traumatization
of this vulnerable population.

Miss RiCE. Thank you, Doctor. I now recognize Mr. Knowles to
summarize his statement for 5 minutes.

STATEMENT OF MICHAEL A. KNOWLES, PRESIDENT, AFGE
LOCAL 1924, SPECIAL REPRESENTATIVE AFGE NATIONAL
CIS COUNCIL 119

Mr. KNOWLES. I wish to thank the committee for giving me the
opportunity to testify here today.

I want to reiterate that I am here in my capacity as the union
representative for USCIS employees, and not in my official capacity
as an asylum officer. I am not authorized to speak on behalf of the
agency, but I speak on behalf of our members.
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I have an extensive written statement, which is submitted for
the record, and I would like to draw attention to some of the exhib-
its, one being our amicus friend-of-the-court brief that we sub-
mitted in the 9th Circuit in June in support of a lawsuit brought
against DHS on its MPP policy, and we extensively document the
objections of our members to this policy in that amicus brief.

We have also submitted a very important news story, documents
regarding the much-publicized resignation of one of our asylum of-
ficers from San Francisco, Mr. Douglas Stephens. He was the sub-
ject of some news stories in both print and in the radio over the
last weekend, and we have included the transcript of the radio
broadcast and his own statement of resignation, in which he out-
lines legal objections.*

We just want to say for the record that the union stands firmly
behind Mr. Stephens and other asylum officers who have bravely
raised their voices.

As indicated in my bio, I am well-acquainted with this field, hav-
ing served as an asylum officer since 1992, the second year of the
program’s inception, and before that worked for many years
abroad. I am well-acquainted with crisis. I am well-acquainted with
conflict, having worked in war zones ranging from Vietnam to
Cambodia, Afghanistan, and refugee camps across western and
southeast Asia, as well as refugee camps here in the United States.

I mention that because many of my asylum officer colleagues are
just like me, they bring extensive experience, they are subject-mat-
ter experts in the field. They were hired by the Government to con-
duct some of the most difficult and complicated work of the Immi-
gration Service, and they do so proudly as patriotic citizens and
public servants. Many of them are attorneys. Many of them have
advanced degrees and extensive experience in the human rights
field.

We are very dismayed that statements by this administration’s
leadership, our own agency leadership, has disparaged this loyal
work force, and going so far as to question their integrity, their
competence, and their loyalty to the United States. I ask that this
committee, regardless of party or inclination on this matter, would
do its utmost to uphold the good name and the loyalty of these
brave men and women.

My colleagues here on the panel have eloquently testified to the
effect of these programs on the migrants and asylum seekers. I am
here today to talk about the effect, the very serious effect, on the
officers that have to carry out the work.

Many of them have expressed their concerns internally, some
publicly, all in good conscience, none out of disloyalty. We have had
disparaging remarks indicating that they just don’t agree with poli-
cies, or that they are politically motivated. We categorically deny
those allegations. We are nonpartisan, professional civil servants.
We took an oath to uphold the Constitution and laws of the United
States. Our objection to the policies like MPP, which is only one of
many egregious policies that are being implemented, our objections
are based in our oath and in our commitment to uphold the law.

* Attachments 1-3 have been retained in committee files.
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These policies are blatantly illegal, they are immoral, and, in-
deed, are the basis for some egregious human rights violations by
our own country.

We have been threatened with retaliation, with investigations of
leakers and whistleblowers. We have had some of our members
threatened with discipline and, most shockingly, we witnessed the
precipitous removal of Mr. John Lafferty, the chief of the asylum
program, who is one of the most highly respected civil servants I
have had the honor to serve with. He was summarily dismissed
and transferred with no explanation.

I have no insight into that action, but my members and I have
reason to believe it was because of his devotion to the program, to
its integrity, and to its work force, and he was seen as an obstacle
to carrying out some of these policies.

So in closing, I would ask this committee to have more hearings
like this. We need more exposure of these situations.

MPP is only one of many serious abuses in this field. We filed
a brief on the so-called third-country transit bar. As you have read
in the news, we are on the eve of yet another egregious abuse by
our country, whereby asylum seekers will be transported to have
asylum cases heard in Guatemala, not by our own country, but by
a country that produces many refugees itself.

Our officers are dismayed. They are—they remain committed to
the job. But they ask me to implore this committee to please inter-
vene, to put a stop to this injustice.

Thank you for your time, and I look forward to answering your
questions.

[The prepared statement of Mr. Knowles follows:]

PREPARED STATEMENT OF MICHAEL A. KNOWLES

NOVEMBER 19, 2019

Chairwoman Rice, Ranking Member Higgins, and other Members of the sub-
committee: Thank you for inviting me to submit this statement for the record.

INTRODUCTION

I have proudly served in the United States Asylum Officer Corps since 1992, 1
year after its creation. Prior to that, I served for many years as a case worker, pro-
gram manager, and policy analyst with various non-governmental organizations re-
sponsible for refugee protection, resettlement, and humanitarian assistance in the
United States and abroad (Afghanistan, Cambodia, Indonesia, Pakistan, Malaysia,
Singapore, and Thailand).

I appear here in my capacity as the special representative for refugee asylum and
international operations for the National Citizenship and Immigration Services
Council 119 of the American Federation of Government Employees (AFGE)—the
labor organization that represents over 13,500 bargaining unit employees of the
U.S. Citizenship and Immigration Services (USCIS) world-wide. As special rep-
resentative, I report directly to the council president, Danielle Spooner, on all mat-
ters related to asylum and refugee matters.

Concurrently, I serve as the elected president of AFGE Local 1924—the Council
119 affiliate that represents 2,500 USCIS employees in the National Capitol Region.
My views represent the Union and its members. They are not official positions of
the U.S. Government.

Today’s hearing shines critical Congressional light on the Migrant Protection Pro-
tocols (MPP) “Remain in Mexico” policy rolled out by the Trump administration this
year. I expect my co-panelists to produce significant evidence demonstrating why
MPP is an unmitigated disaster for everyone involved. My testimony focuses on how
MPP is affecting—and hurting—my fellow Asylum Officers, who must either carry
out orders and run the program they reasonably believe violate the law and endan-
ger asylum seekers or leave their jobs.
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Unless otherwise noted, my testimony is based on public source information. In
particular, I recommend to the subcommittee the report published late last week by
the office of U.S. Senator Jeff Merkley (D-OR).! It describes the extensive efforts
by the Trump administration to deter and prevent asylum seekers from legally
claiming asylum within the United States. It also reveals how programs like MPP
are part of a larger, systematic effort undermining the functioning of the U.S. asy-
lum system. I urge you to review its detailed findings and adopt its recommenda-
tions.

ABOUT ASYLUM OFFICERS

To begin, my Union has taken and continues to take stands against policies we
consider illegal. We actively support our members who exercise their lawful rights
to report abusive policies, programs, and practices to Congress and other agencies,
as well as their first amendment rights.

We have filed Amicus Curiae briefs in 4 major court cases challenging the Trump
administration’s illegal and dangerous policies regarding the U.S. Refugee and Asy-
lum programs: (i) The 2017 travel ban that suspended most overseas refugee proc-
essing; (ii) the MPP policy; (iii) the substantive changes to USCIS training and guid-
ance materials for Asylum Officers; and (iv) the so-called “third-country transit
bar”—the insidious rule barring migrants arriving at the Southern Border from re-
ceiving asylum if they transited through a third country and did not apply for and
were denied asylum while there.2 Because of the relevance of our MPP Amicus brief
to today’s hearing, it is attached here as Exhibit 1 and is incorporated into my testi-
mony.

Asylum Officers have tough jobs. We make decisions that have life or death con-
sequences. Most of us consider the work a calling; we make significant personal sac-
rifices to carry out the Nation’s founding mission—to serve as a beacon to the per-
secuted across the globe. Frankly, the job takes its toll—even in the best of times.

But we are now far from the best of times. Since the start of the current adminis-
tration, policies and procedures have been imposed that I and many of my col-
leagues believe to be illegal. More importantly, they are fundamentally wrong and
threaten to shred the moral fabric of our society.

WHAT ASYLUM OFFICERS DO

For good reason, we are focused today on the Southern Border. There, Asylum Of-
ficers are the ones who have to decide in an initial screening interview whether per-
sons seeking refuge in the United States have shown a credible fear of persecution
in the countries from which they have fled. By law, the standard we apply at this
early stage in the asylum process is a low one—intended to weed out patently false
allegations and identify those who have a significant possibility of making a valid
asylum claim. If they pass our screening, they then proceed to Federal immigration
court. They are not returned to the dangers they face in the countries from which
they are fleeing—consistent with the obligation of non-refoulment that are en-
shrined in our laws and ratified international treaties. The screening is intended to
be a “safety net;” it is not a final adjudication of asylum claims.

In immigration court, a judge conducts a full hearing of the evidence and applies
a higher standard: Whether the evidence shows that the individual has suffered
past persecution or has a well-founded fear of future persecution in their home
countries.? The standards applied by Asylum Officers and immigration judges are
not the same. The passing rate in immigration court in immigration court is, by de-
sign, far lower.

1Shattered Refuge—A U.S. Senate Investigation into the Trump Administration Gutting of
Asylum  (Nov. 2019), available at hitps://www.merkley.senate.gov/imo/media/doc/
SHATTERED%20RE- FUGE%20-
520A%20US %20Senate%20Investigation%20into%20the%20Trump%20Ad-
ministration%20Gutting%200f%20Asylum.pdf (Merkley Report).

2Trump v. International Refugee Assistance Project, Nos. 16-1436 & 16-1540 (S.Ct.) (2017
travel ban Amicus brief filed Sept. 7, 2017); Innovation Law Lab v. McAleenan, No. 19-15716
(9th Cir.) (MPP Amicus brief filed June 26, 2019); Kiakombua v. McAleenan, No. 19—cv—01872—
KBJ (D.D.C.) (USCIS training and guidance materials Amicus brief filed Sept. 20, 2019); East
Bay Sanctuary Covenant v. Barr, No. 19-16487 (9th Cir.) (third country transit bar Amicus brief
filed Oct. 15, 2019).

3Congressmna1 Research Service (CRS), Asylum and Related Protections for Aliens Who Fear
Gang and Domestic Violence, 2 (2018).
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WHAT NOW HAPPENS UNDER MPP

MPP turns the process upside down. Now, many asylum applicants are referred
to the immigration courts by Customs and Border Patrol (CBP) Agents without a
credible/reasonable fear screening by USCIS Asylum Officers—but are first returned
to wait on the Mexico side of the border, pending their court hearings. It is no secret
that the towns and cities at the Southern Border are among the most dangerous
in Mexico—the State Department warns everyone not to travel to the region around
Matamoros, for instance, because carjacking, and sexual assault are common, gang
gun battles are wide-spread and it has one of the highest kidnapping rates in the
country.* Yet applicants are made to wait in Mexico unless they affirmatively assert
a fear of serious harm and can prove to an Asylum Officer under the higher, “more
likely than not” standard that they would face persecution in that country. Now,
over 57,000 refugees have been returned to wait in perilous conditions in Mexico
under this cruel policy.

The dangers of waiting in Mexico under MPP were graphically illustrated this
past weekend on an episode of the This American Life podcast/radio show devoted
to MPP. A transcript is attached as Exhibit 1.5

e One woman from Honduras, who has been waiting in Matamoros for 3 months
for her court date said she, her husband, and daughter were kidnapped by a
Mexican cartel for 15 days.

e In Nuevo Laredo, across the Rio Grande from Laredo, Texas, kidnapping is so
prevalent that men living inside a shelter for migrants are terrified to go out-
side. One family from Honduras, a father and 11-year-old son, were kidnapped
and held for ransom for 4 days. According to the father, on the day of the kid-
napping he and 100 other asylum applicants sent back under MPP, were taken
from the international bridge crossing the Rio Grande to the local Mexican im-
migration office for processing. After that a man wearing a Mexican immigra-
tion officer uniform agreed to take him and his son to the bus station so they
could go to a safer city. But as soon as they got to the station the father and
son were grabbed and taken to a normal-looking house holding more than 20
other migrants. While there, the boss told the father that his son’s organs were
good for selling because he was only 11 years old. The father and son were re-
leased after the father’s sister paid a ransom, by wiring the money to a bank
account connected to the Mexican immigration officer.

Other reporting has similarly documented wide-spread violence and inhumane

conditions facing migrants stranded in Mexico.®

ACTION BY ASYLUM OFFICERS AND THEIR UNION

In the face of this my Union, its members and other USCIS employees have not
been idle. Here are 3 recent examples of tangible action in opposition to MPP. And
to be clear: Hundreds of current and former USCIS employees share the views ex-
pressed through these actions.

Union Action: Lawsuits.—Based on the kind of horrific reports described above
(along with many others), my Union argues in our Amicus brief supporting the chal-
lenge to MPP, attached as Exhibit 1, that the policy is contrary to America’s long-
standing tradition of providing safe haven to people fleeing persecution, and that
it violates our Nation’s legal obligations to not return asylum seekers to where they
may face persecution. In our Amicus brief supporting the challenge to the Trump
administration’s transit bar we argue that it is inconsistent with our asylum law
and that it is contrary to the Nation’s long-standing asylum framework and pro-
duces absurd results.

Individual Action: Documented Resignation.—Brave Asylum Officers have done
much more. In the last 7 days alone, Senator Merkley disclosed and the Washington

4U.S. Department of State, Mexico Travel Advisory (April 9, 2019), available at https:/ /trav-
el.state.gov [ content [ travel [ en [ traveladvisories | traveladvisories | mexico-travel-advisory.html.

5This American Life, The Out Crowd, Episode 688 (Air Date Nov. 15, 2019), transcript avail-
able at https:/ /www.thisamericanlife.org /688 /transcript.

6See, e.g., Human Rights First, Orders from Above: Massive Human Rights Abuses Under
Trump Administration Return to Mexico Policy (Oct. 2019), available at https://
www.humanrightsfirst.org / sites | default / files | hrfordersfromabove.pdf (“More than one thousand
children, families, and adults are sleeping on the streets in front of the Matamoros port of entry
without adequate access to water or proper sanitation, too afraid to enter the city because of
the extreme violence there. An American nurse, visiting as a volunteer, told Human Rights First
researchers that many of the children were suffering from diarrhea and dehydration.”); Los An-
geles Times, Molly O’Toole, Borderline: Trump’s Immigration Crackdown, Los Angeles Times
(August 5, 2019), available at htips:/ /www.latimes.com /politics | story [2019-08-05 / borderline-
trumps-immigration-crackdown.
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Post, CNN, the Los Angeles Times and This American Life reported on an Asylum
Officer in San Francisco who resigned rather than participate in MPP.7

As recounted on This American Life, in June 2019, Doug Stephens was assigned
to MPP interview duty. His first interview was father-and-son asylum applicants
from Honduras. The father described encountering criminal cartels, witnessing
other migrants being murdered and tortured, fleeing and barely getting away while
death threats are being shouted at him. And the father said they had been stopped
by the police—who took their money and cell phones. But the father failed to say
the magic words: “they threatened me because I'm Honduran.” Doug sent them back
to Mexico—under MPP protocol the father had to state, flat-out, those words. He
hadn’t.

Two days and 4 interviews later, Doug had had enough. A trained lawyer, he re-
searched the law and identified 7, separate legal problems with MPP. He told his
supervisor he would do no more MPP interviews. The supervisor said that Doug
would be subject to discipline and that disciplinary proceedings would begin. USCIS
management’s position is that their lawyers have said MPP is legal (notwith-
standing pending legal challenges), that Doug received a “lawful” order to work on
MPP, and that Doug’s refusal to follow a lawful order constituted insubordination.®

Doug responded by drafting a legal memorandum that he initially sent to USCIS
management justifying his decision. He also sent the memo to Senator Merkley’s of-
fice and to the Union. The Federal Whistleblower Protection Act allows Federal em-
ployees to lawfully make such disclosures to Congress (as well as the Office of Spe-
cial Counsel, to the agency’s inspector general and to agency employees designated
to receive such disclosures).? After receiving no response from management, he quit.
On his last day, he sent his memorandum to the 80 employees in the San Francisco
Asylum office.

Doug’s memo is reprinted in Senator Merkley’s report and a copy is attached here
as Exhibit 2.10 He points out that MPP is not supported under existing law, was
illegally implemented without following required Federal rulemaking procedures
and violates international law. He states:

e [Tlhe MPP both discriminates and penalizes. Implementation of the MPP is
clearly designed to further this administration’s racist agenda of keeping His-
panic and Latino populations from entering the United States. This is evident
in the arbitrary nature of the order, in that it only applies to the Southern Bor-
der. It is also clear from the half-hazard implementation that appears to target
populations from specific Central American countries . . .

e [It is a punitive measure intended to punish individuals who attempt to re-
quest protection in the United States.

e [TThe MPP practically ensures violation of our international obligation of non-
refoulment.

e [The MPP] process places on the applicants the highest burden of proof in civil
proceedings in the lowest quality hearing available. This is a legal standard not
previously implemented by the Asylum Office and reserved for an Immigration
Judge in a full hearing.

e [Elven if all the above were remedied, the process is still morally objectionable
and contrary to the [USCIS Asylum Office] mission of protection. The Asylum

7Merkley Report, at 51-52; Washington Post, Greg Sargent, In Scathing Manifesto, An Asy-
lum Officer Blasts Trump’s Cruelty to Migrants (Nov. 12, 2019), available at hitps://
www.washingtonpost.com [opinions 2019/ 11/ 12/ scathing-manifesto-an-asylum-officer-blasts-
trumps-cruelty-migrants/; CNN, Priscilla Alvarez, Senate Report: Whistleblowers Blast Trump
Administration’s Immigration Policies (Nov. 14, 2019), available at https:/ /www.cnn.com /2019/
11/ 14 /politics | merkley-asylum-report /index.html; Los Angeles Times, Molly O'Toole, Asylum Of-
ficers Rebel Against Trump Policies They Say Are Immoral and Illegal (Nov. 15, 2019), available
at https:/ |www.latimes.com [ politics | story [ 2019-11-15 | asylum-officers-revolt-against-trump-
policies-they-say-are-immoral-illegal; This American Life, The Out Crowd, Episode 688 (Air Date
Nov. 15, 2019), transcript available at htips://www.thisamericanlife.org/688/transcript. See
also Vox, Dara Lind, Exclusive: Civil Servants Say They’re Being Used as Pawns in a Dangerous
Asylum Program (May 2, 2019), available at https:/ /www.vox.com[2019/5/2 /18522386 /asy-
lum-trump-mpp-remain-mexico-lawsuit.

8This American Life recorded acting head of USCIS Ken Cuccinelli saying: “I do expect that
the professional employees at USCIS will implement the policies in place. They’re part of the
Executive branch, and so long as we’re in the position of putting in place what we believe to
be legal policies that haven’t been found to be otherwise, we fully expect them to implement
those faithfully and sincerely and vigorously.”

9See 5 U.S.C. 2302(c)(2)(C)(iii).

10 At the time he sent his memo to Senator Merkley, Doug was identified an anonymous whis-
tleblower. He later decided to identify himself in reporting by the Los Angeles Times and This
American Life.
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Office would still be complicit in returning individuals to an unsafe and unrea-
sonable situation.

I understand that Doug will be submitting today for the record today written tes-
timony. Council 119 stands firmly behind his insightful statements. Should addi-
tional hearings be held we believe that you will find him a most compelling witness.

Union Action: Public Media.—I and other Union leaders have exercised our First
Amendment rights to express our opinions on behalf of our members. For instance,
in a Washington Post opinion article submitted on behalf of our Union, Local 1924
vice president and union steward Charles “Chuck” Tjersland said: “the standards
for demonstrating [fear of waiting in Mexico] are almost impossibly tough. When I
went to San Ysidro, Calif,, to conduct interviews for [MPP], I spoke with people
whose heartbreaking stories, I knew, wouldn’t be good enough.”'! He went on to
say:

“When I started working as an asylum officer more than 26 years ago, it seemed
like a dream job. At the time, hundreds of thousands of Central Americans were
fleeing horrific political repression by their governments, which had the backing of
the United States. I was a law student in Washington, working at an aid center
for recent immigrants. Most of my friends and colleagues were pretty skeptical of
the Federal Government. But I thought that this could be a way to help people,
while fighting for what I thought America should be: A beacon of freedom, offering
refuge to those in need.

“The Trump administration’s policies have turned the process into a Kafkaesque
nightmare. My colleagues and I have interviewed thousands of asylum seekers from
Guatemala, El Salvador, and Honduras and told them that they had to return to
Mexico while their cases were processed—knowing all the while that they might be
kidnapped, assaulted, or killed. Under MPP, also known as ‘Remain in Mexico,’
we're not allowed to let them stay here. We're forced to put them back in danger.”

Chuck was subsequently interviewed by Steve Inskeep, the host of National Pub-
lic Radio’s (NPR’s) Morning Edition.12 Again speaking in his capacity as a Union
leader he said:

e INSKEEP: Do you get messages from your superiors, explicit or implicit, to ba-

sically send everyone to Mexico?
TJERSLAND: It’s implicit. It’s not—there’s no explicit order saying that. But
by rigging the standards as has been done, that’s exactly how it comes across.

e INSKEEP: Is there a story of someone you sent back to Mexico that you had
trouble getting out of your head when you went home that night?

TJERSLAND: Oh, yeah, yeah, yeah. I mean, not knowing where, you know,
where, you know, a man or a woman was going to be keeping their children
safe, literally—where are they going to be?

e INSKEEP: Would she ask you, what am I supposed to do when I get to Mexico?
TJERSLAND: Well, you know, this is my—these are the questions we’re sup-
posed to ask. We're supposed to ask, so if you were to go back today, where
would you be going? Where are you going to go? And they’re really—they are
at their wit’s end. They're saying, the shelter is full. We've been told we can’t
go back there.

e INSKEEP: Do you have colleagues who’ve quit?

TJERSLAND: We've had colleagues that have quit. We’re driving away some of
the brightest minds, most motivated hearts. Many still remain. Don’t get me
wrong. But it’s really a shame.

DHS ACTIONS AND REACTIONS

The current political leadership of the Department of Homeland Security (DHS)
and USCIS has aggressively—and wrongfully—reacted to these actions. They have
also taken prohibited retaliatory measures.

11 Washington Post, Charles Tjersland, I Became an Asylum Officer to Help People. Now I put
Them Back in Harm’s Way (July 12, 2019), available at https:/ /www.washingtonpost.com [out-
look | i-became-an-asylum-officer-to-help-people-now-i-put-them-back-in-harms-way /2019/07/19/
1c9f98(0-a962-11e9-9214-246e594de5d5  story.html.

12NPR Morning Edition, Asylum Officers Are Being Used As An Immigration Deterrent,
Tjersland Says (Aug.19, 2019), available at https:/ /www.npr.org/2019/08/16/751672742/asy-
lum-officers-are-being-used-as-an-immigration-deterrent-tjersland-says.
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Partisan Broadcasts to Employees.—Ken Cuccinelli was publicly named acting
USCIS director on June 10, 2019.13 He has since been named acting deputy sec-
retary of DHS. On June 10, he sent the following email to USCIS staff:

“We must work hand-in-hand with our colleagues within DHS along with our other
Federal partners to address challenges to our legal immigration system and enforce
existing immigration law. Together we will continue to work to stem the crisis at
our Southwest Border . . . We will also work to find long-term solutions to close
asylum loopholes that encourage many to make the dangerous journey into the
United States so that those who truly need humanitarian protections and meet the
criteria under the law receive them . . . ”

Mr. Cuccinelli’s first-day-of-work statement was not well-received by the work-
force. According to the media report quoting the email, “one DHS official said the
announcement was dropped on employees suddenly and could be distracting during
an already tumultuous time. ‘My concern is with employees and their morale,” the
official said . . . Former USCIS officials said the email sent by Cuccinelli . . . was
concerning . . . ‘Everything in that email suggests he is more interested in enforce-
ment than in services, which is the agency’s mission,” said Ur Jaddou, former chief
counsel at the agency.”14

Mr. Cuccinelli then went further. Eight days after his start, he sent on June 18,
2019 a highly partisan broadcast email to Asylum Division employees. According to
a contemporaneous media report:

“Cuccinelli began the message by relaying the number of apprehensions at the
southwest border and that the system had reached a breaking point. He told staffers
that USCIS needed to do its ‘part to help stem the crisis and better secure the
homeland.’

“‘Asylum officers, you took an oath to support and defend the constitution of the
United States. As a public servant your role as an asylum officer requires faithful
application of the law.’

“The acting director cited statistics used by the Trump administration about the in-
dividuals who do not show up for their immigration court hearings and those who
do not end up being granted asylum.

“Cuccinelli then told staffers, in an apparent warning, that the gulf between the
number of individuals granted passage under the screening and those who are
granted asylum by an immigration judge was wider than the ‘two legal standards
would suggest.’

“‘Therefore, USCIS must, in full compliance with the law, make sure we are prop-
erly screening individuals who claim fear but nevertheless do not have a significant
possibility of receiving a grant of asylum or another form of protection available
under our nation’s laws,” he said.

“Cuccinelli added that officers have tools to combat ‘frivolous claims’ and to ‘ensure
that [they] are upholding our nation’s laws by only making positive credible fear de-
terminations in cases that have a significant possibility of success.

“One official at the Department of Homeland Security—of which USCIS is a part—
s}ellid the email was ‘insane,’” while former officials said the email was clearly a
threat.”15

Needless to say, we regarded such messages as an affront to the professionalism
and loyalty of the Asylum Officer Corps. We have always been fervently committed
to upholding our oath to defend the Constitution and faithfully apply the laws of
the United States of America; and we have served with great distinction so doing
for almost 3 decades. I can confirm that Mr. Cuccinelli’s harsh admonishment of
USCIS Asylum Officers has had an intimidating effect upon employee morale and
performance.

Attacking the Union.—Mr. Cuccinelli continued on this course in ensuing days. On
June 26, 2019, we filed our Amicus brief supporting the legal challenge to MPP.16

13USCIS Press Release, Cuccinelli Named Acting Director of USCIS (June 10, 2019), available
at htips:/ /www.uscis.gov [ news | news-releases  cuccinelli-named-acting-director-uscis.

14BuzzFeed News, Hamed Aleaziz, Trump’s New Immigration Services Chief Took a Hard
Line on Immigrants’ Children (June 10, 2019), available at Attps:/ /www.buzzfeednews.com | arti-
cle/ hamedaleaziz [ trump-has-appointed-an-immigration-hardliner-to-run-an.

15 BuzzFeed News, Hamed Aleaziz, A Top Immigration Official Appears to Be Warning Asylum
Officers About Border Screenings (June 18, 2019), available at https:/ /www.buzzfeednews.com /
article | hamedaleaziz | uscis-director-asylum-officers-email.

16 Innovation Law Lab v. McAleenan, No. 19-15716 (9th Cir.) (Amicus brief filed June 26,
2019).
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Late that evening, Mr. Cuccinelli, a prolific Twitter user, tweeted “[t]his lawsuit is
an attempt by the union to score short-term political points.”

@USCISCuccinel

@ USCIS Acting Director Ken Cuccinelli €

This lawsuit is an attempt by the union to score short-
term political points. Our ability to provide humanitarian
relief to those who lawfully qualify for it will collapse
under this influx of fraudulent and non-meritorious
claims.

@ The washington Post @ @washingtonpost - Jun 26
U. 8. asylum officers say Trump's "Remain in Mexico" policy is threatening
migrants’ lives, ask federal court to end it wapo.st/2Nd7Xnp

11116 PM - Jun 28, 2019 - Twitter Web Client

77 Retweets 114 Likes

Minutes later, he tweeted “[t]his demonstrates the complaining union leaders are
choosing to deny reality.”

@USCISCuccine

0 USCIS Acting Director Ken Cuccinelli @

This demonstrates the complaining union leaders are
choosing to deny reality. Our system is broken. Even
Democrats now admit we are in a crisis. But not the
union...

11:41 PM - Jun 286, 2019 - Twitter Web Client
1 Retweet 9 Likes

The next day, USCIS issued a press release quoting Mr. Cuccinelli accusing me
and my leadership of “playing games” and engaging in a “cheap political stunt.”17?
That night, Mr. Cuccinelli was interviewed on CNN by Erin Burnett.1® When asked
whether we were right when we said in our Amicus brief (at page 24) that Asylum
Officers “should not be forced to honor departmental directives that are fundamen-
tally contrary to the moral fabric of our Nation and our international and domestic
legal obligations,” he said:

17Press Release, USCIS Acting Director Cuccinelli Response to Amicus Brief Filed by AFGE
Local 1924 Leadership (June 27, 2019), available at https:/ /www.uscis.gov / news / news-releases |
uscis-acting-director-cuccinelli-response-Amicus-brief-filed-afge-local-1924-leadership. Mr.
Cuccinelli is quoted in more detail as follows: “Union leadership continues to play games while
the border crisis intensifies. Lives are being lost, detention facilities are unsustainably over-
crowded, and illegal aliens with frivolous claims continue to overwhelm our system. The fact
of the matter remains that our officers signed up to protect the truly vulnerable, our asylum
system, and most importantly, our country. A cheap political stunt helps no one and certainly
does not help to contain this crisis.”

18 CNN, Erin Burnett Out Front (June 27, 2019), available at hitps:/ /podcasts.apple.com [us/
podcast | biden-sanders-about-to-take-center-stage-as-democrats [ id475738195%2i=1000443007137.
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“Absolutely not. If you look at the rest of their filing, you'll also see that they say
there isn’t a problem basically on the border. We can handle this. We don’t need
to institute special considerations, things like MPP that’s being worked on with
Mexico and expanded. They’re in denial of reality.

“And thankfully most of our asylum officers don’t think that. The union has gone
ahead and filed this Amicus brief, but it clearly doesn’t represent the state of play
at the border or that we are dealing with in our agency as it relates to asylum.”

Mr. Cuccinnelli’s words were chilling and intimidating then; they are chilling and
intimidating now. That should be obvious when coming from the head of the agen-
cy—who very publicly castigates a Union for exercising its lawful rights on behalf
of its members.

Union Reaction: Grievance Filed 9. —AFGE Council 119 reacted to the foregoing
by filing a National-level grievance against Mr. Cuccinelli. The grievance alleged
Mr. Cuccinelli violated multiple provisions of the Collective Bargaining Agreement
of 2016 between USCIS and Council 119 and the Federal Labor Relations Act
(FLRA) by committing one or more egregious unfair labor practices.2® More specifi-
cally, it charged Mr. Cuccinelli with making hostile and unfounded statements
about our Amicus brief filing by denouncing the Union for a brief he believes does
not represent the views of our members, and by challenging the legitimacy of the
USCIS employees who have exercised their First Amendment rights and who have
exercised their rights to participate in and act for the Union. His actions have had
the effect of interfering with the Union’s effective representation of the bargaining
unit—and hindered the employees from exercising their first amendment rights
through their Union’s advocacy on their behalf.

As required under the Collective Bargaining Agreement, Council 119 submitted
the grievance to USCIS on August 1, 2019; it was rejected on August 29, 2019.
USCIS justified its decision on the grounds that Mr. Cuccinelli was merely express-
ing his personal opinion and “[t]here is simply nothing hostile about [his] state-
ments.” To continue defend our freedom of expression and the rights of USCIS em-
ployees we invoked our right to third-party arbitration on September 29, 2019.
Council 119 and Agency representatives are seeking the assistance of the Federal
Mediation and Conciliation Service to select an arbitrator and schedule a hearing
in the matter.

Mr. Cuccinelli Refuses to Meet with the Union.—Mr. Cuccinelli has repeatedly
rebuffed the Union’s requests to meet and address the concerns of our members. At
his first and only town hall meeting with USCIS employees on October 23, 2019,
I asked Mr. Cuccinelli if he would meet with the Union. According to a media re-
port, he said: “I believe the day you tried to get on my calendar was the day you
went on CNN and had some things to say, and I didn’t want to legitimize some of
what you were saying there . . . Maybe another day, but it’s hard to meet with
people who are suing you.”2! His refusal is particularly disturbing in view of the
contentious negotiations that occurred between the Union and the Agency over our
term c)ollective bargaining agreement (it has been sent to our membership for ratifi-
cation).

Hunting for Whistleblowers—Mr. Cuccinelli has made finding and punishing
“leakers” a top priority. He boasted about it during a November 3, 2019 TV inter-
view.

“[Tln my first 100 days here we disciplined 27 leakers. We have a handful more still
in the pipeline for discipline. I have had confrontations unfortunately with employ-
ees instigated by them, not by me, on policy matters that our agency is engaged
in, and I think those discussions, frankly, are more appropriate to the political
arena than to an employee-management relationship.”22

Of course, this kind of talk is chilling and intimidating for everyone, particularly
whistleblowers. The work of Asylum Officers has come under increased scrutiny;
many are fearful for their jobs. Regular notices warn employees of disciplinary ac-

19 Some of the information found in this section is not currently in the public domain. AFGE,
the party that sent or received the information discussed here, now consents to its publication.
20 The grievance alleged that Mr. Cuccinelli’s statements were unfair labor practices inasmuch
as the FLRA makes it an unfair labor practice for an agency “to interfere with, restrain, or co-
grce a?};(e;nployee in the exercise by the employee of any right under this chapter.” 5 U.S.C.

7116(a)(1).

21 BuzzFeed News, Hamed Aleaziz, There Was a Tense Exchange Between One of Trump’s Top
Immigration Officials and an Asylum Officer (Oct. 23, 2019), available at https://
www.buzzfeednews.com | article | hamedaleaziz [ ken-cuccinelli-uscis-meeting-tense-exchange.

22Full Measure, Immigration Battles (Nov. 3, 2019), available at http:/ /fullmeasure.news/
news /immigration [immigration-battles.
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tion for those who “leak” internal policy and procedural guidance documents to out-
side parties. Moreover, the anxiety is now even higher because, other than Mr.
Cuccinelli’s boast, USCIS has provided the Union with no formal notification of such
a high number of disciplinary actions having been taken against “leakers.” This sub-
committee can and should demand answers.

Leadership “Reassignment”.—In late September 2019, Acting Director Cuccinelli
took the highly unusual step of reassigning the Asylum Division’s long-time and
highly-respected chief to a lower-level management position. As described in Senator
Merkley’s report:

“The reassignment of John L. Lafferty, an experienced career manager, delivered a
harsh message to USCIS staff . . . Whistleblowers have reported that Mr. Lafferty
was told he was being reassigned just days before it was announced. It took the
form of a ‘rubber-stamped’ letter from Acting Director Cuccinelli. Mr. Lafferty reluc-
tantly accepted the transfer—albeit by informing management that he considered
it ‘involuntary.’

“It is not apparent whether there are specific actions that cost Mr. Lafferty his job,
but whistleblowers report that his firing is perceived as the result of acting as a
committed, civil servant who played it by the book. In other words, he was too neu-
tral. His reassignment was intended to send a message, and that message was re-
ceived. Rank-and-file officers drew their own obvious conclusion: That Lafferty was
fired for applying asylum law as written rather than skewing it to meet the admin-
istration’s political goals.”23

I want to elaborate and confirm that Mr. Lafferty’s removal dealt a tremendous
blow to the morale of the workforce, which took this adverse action as a warning
to all concerned. The exact reasons for Mr. Lafferty’s transfer remain unknown to
the Union. However, our members believe it was because of his ardent defense of
the integrity of the Asylum Program, his insistence on proper application of the
law—as well as his passionate devotion to the Asylum Officer Corps which has come
under attack by the Trump administration.

Retaliatory Investigation.—Despite the legal right of Union officials to speak freely
to Congress, the media and the public about matters that affect the morale, working
conditions and welfare of our members, I and my Union colleagues have continuing
concerns about possible retaliation instigated by political leadership.

A notable current example is an on-going internal investigation USCIS is con-
ducting of Local 1924 Vice President Chuck Tjersland, discussed above, who has
been formally warned for having expressed his opinions—in his official Union capac-
ity—to the Washington Post and NPR.2¢ That is wrong. It again sends a chilling
and intimidating message to everyone. Again, this subcommittee can and should de-
mand answers.

WHAT CAN CONGRESS DO?

I close with four recommendations about what you and your colleagues can and
should do.

1. More Hearings Like This.—Over the past 3 years we have repeatedly seen how
bad publicity causes Trump administration policy to veer and reverse course. The
evidence we are providing to today is shocking. Congressional hearings uniquely
provide a forum for receiving such evidence.

2. Investigations.—By law, Congress is in a special position when it comes to un-
earthing and analyzing evidence. As noted above, the Federal Whistleblower Protec-
tion Act allows Federal employees to lawfully make disclosures to Congress.25 Con-
gress can and should leverage such authority to gather evidence from whistle-
blowers and others. The evidence can and should be used as a basis for legislation,
hearings and further investigation. Senator Merkley’s report is a good example.

3. Appropriations.—Because Congress controls appropriations, it has and should
continue to insert agency mandates into spending bills. For example, the Consoli-
dated Appropriations Act of 2019, enacted in February 2019, specifically prohibited
DHS from using information obtained by the Department of Health and Human

23 Merkley Report, at 41-42 (footnotes omitted). See also CNN, Geneva Sands, US Asylum
Chief Reassigned After Critical Email Publicized (Sept. 4, 2019), available at https://
www.cnn.com[2019/09/04 / politics | uscis-asylum-john-lafferty | index.html.

24The information in this section about Chuck is not currently in the public domain. He now
consents to its publication.

25See 5 U.S.C. 2302(c)(2)(C)(iii).
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Services to apprehend, detain, or remove sponsors of unaccompanied minors.26 Such
mandates should continue to be imposed on DHS.

4. Improved Whistleblower Protections.—We know that whistleblowers provide
vital information used to combat waste, fraud, and abuse. But law to protect them
is missing and imperfect. Much is still left to be done. We need legislation which
establishes stronger, more effective consequences for wrongful retaliation and disclo-
sures of confidential identities, and which further enshrines the independence of of-
fices of inspector generals, the Office of Special Counsel, and the Congress.

CONCLUSION

Asylum officers take their oaths to preserve, protect, and defend the Constitution
seriously. They are now under daily attack from the White House, political ap-
pointees, and extremist media. Their safety, careers, and reputation are all at risk.

You are helping with his hearing today. Please keep helping.

Thank you.

Miss RICE. Thank you, Mr. Knowles. I now recognize Mr. Homan
to summarize his statement for 5.

STATEMENT OF THOMAS D. HOMAN, FORMER ACTING DIREC-
TOR, U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT, DE-
PARTMENT OF HOMELAND SECURITY

Mr. HoMAN. Charwoman Rice, Ranking Member Higgins, and
Members of the subcommittee, the Migrant Protection Protocol is
an important step in regaining control of the Southern Border.

When the MPP was implemented, the numbers of illegal aliens
crossing our border illegally was at unprecedented levels. The MPP
requires that certain foreign individuals entering or seeking admis-
sion to the United States from Mexico may be returned to Mexico
and wait outside the United States for the duration of their immi-
gration proceedings.

Our country is still facing a security and humanitarian crises on
the Southern Border, and I applaud DHS for using all appropriate
resources and authorities to address the crisis.

Over 70 percent of all illegal entrants in the United States this
fiscal year are family units and unaccompanied children, and most-
ly from Central America. Even though over 85 percent of all Cen-
tral Americans that arrive at the border claim fear, less than 20
percent get relief from our courts, because they simply don’t qualify
for asylum, or they don’t show up for their case.

The last numbers I saw of the immigration court reports that are
on-line showed almost half, 46 percent, of those that claimed fear
at the border don’t file a case with EOIR. Once they are released
in the United States, which is their primary goal, they disappear
and wait for the next DACA or amnesty to roll around. Misguided
court decisions, outdated laws, and the failure of Congress to close
the loopholes that have caused this unprecedented surge has made
it easier for illegal aliens to enter and remain in the United States.

The most recent 100,000 family units have been ordered removed
after due process. Less than 2 percent have left. In June of this
year, just 5 months ago, Acting Secretary McAleenan testified that
90 percent of all family units in a most recent pilot study failed to
show up in court after being released from the border.

The MPP will help to ensure that those who claim asylum and
want to see a judge and get due process will actually see a judge.

26H.J. Res. 31, Consolidated Appropriations Act 2019 8224 (Feb. 25, 2019), hitps://
www.congress.gov [ 116/ plaws [ publ6 /| PLAW-116publ6.pdf.
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I hear from many, including some here today, that these migrants
have a right to claim asylum, they have the right to see a judge,
and they demand due process. I agree. But there is the flip side
of that coin. After due process, if ordered removed by a judge, that
order needs to be followed and executed, or there is absolutely no
integrity in the entire process.

The loopholes that Congress has failed to close, along with the
numerous enticements such as abolish ICE, no more immigration
detention, and free health care for aliens, sanctuary cities, a path-
way to citizenship for those here illegally all encourage more people
to make that dangerous journey, which continues to bankroll crimi-
nal cartels, the same cartels that are smuggling drugs in this coun-
try at alarming rates.

ICE seized enough opioids last year to kill every man, woman,
and child in this country twice. Thirty-one percent of women are
being sexually assaulted making this journey, and children are
dying. Border Patrol agents rescued over 4,000 migrants who may
have died, if they weren’t found and saved by Border Patrol agents.
But you don’t hear a lot about that, because people are too busy
calling the Border Patrol racists and Nazis.

Now there is a crisis on the border. Even though many said there
were no caravans, there were, and we saw them. Others said it was
a manufactured crisis, and now we know it wasn’t. Their President
has been right from Day 1 on this, and has done everything he can,
but—within the law in trying to secure our border and protect our
sovereignty.

As a matter of fact, on May 7 of this year the 9th Circuit Court
of Appeals stayed an injunction against MPP and has allowed it to
continue. The significant gains made on this issue are because of
our President and the men and women of the CBP and ICE.

Again, MPP is based on the laws written by Congress and upheld
by the 9th Circuit.

I am here at another hearing today that will examine a policy
implemented by the administration in an attempt to secure our Na-
tion. However, I have seen no hearings in the House regarding the
3 loopholes that are causing the crisis, such as the abuse of the
asylum process, the Flores settlement agreement, or the TVPRA,
Trafficking Victims Act; no hearing on sanctuary cities or the nu-
merous victims of crimes at the hands of those released back into
the street, rather than being turned over to ICE; no hearings on
the willful or disgusting attacks against the men and women who
served within the Border Patrol and ICE; no hearing about secur-
ing our border.

The Border Patrol has said that 40 to 50 percent of their man-
power is no longer on the front line defending our border because
they are dealing with these families and UACs. When half of our
Border Patrol is not on the line, the Border Patrol is more vulner-
able to drug smuggling and the smuggling of bad operators such
as cartel members, gang members, and those who want to come to
this country to do us harm.

If you are someone in this world that wants to come to the
United States and do us harm, our border is vulnerable. It is hard
to buy a plane ticket to the United States or get a visa here, be-
cause after 9/11 we have all sorts of security checks and derog
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searches are conducted. If you want to get here and do us harm,
you are going to come here the same way 12 to 20 million others
did, illegally through our Southern Border, especially now, because
half the border is unguarded.

The President recognized this and has taken unprecedented ac-
tions to address this crisis. I applaud him for doing it. Now it is
time for this body to legislate and address this crisis and protect
our Nation. I look forward to answering your questions today.
Thank you.

[The prepared statement of Mr. Homan follows:]

PREPARED STATEMENT OF THOMAS D. HoMAN

Chairwoman Rice, Ranking Member Higgins and Members of the subcommittee:
The Migrant Protection Protocols (MPP) is an important step in regaining control
of our Southern Border. When the MPP was implemented, the numbers of illegal
aliens crossing our border illegally was at unprecedented levels. The MPP requires
that certain foreign individuals entering or seeking admission to the United States
from Mexico—illegally or without proper documentation—may be returned to Mex-
ico and wait outside of the United States for the duration of their immigration pro-
ceedings, where Mexico will provide them with all appropriate humanitarian protec-
tions for the duration of their stay.

Our country is facing a security and humanitarian crisis on the Southern Border.
I applaud DHS for using all appropriate resources and authorities to address the
crisis and execute our mission to secure the borders, enforce immigration and cus-
toms laws, facilitate legal trade and travel, counter traffickers, smugglers and
transnational criminal organizations, and interdict drugs and illegal contraband.
That is their job and that is their mission as dictated by Congress in the enactment
of laws that CBP and ICE enforce.

Reading straight from the DHS website that is available for all to see, I will
quote. The MPP will help restore a safe and orderly immigration process, decrease
the number of those taking advantage of the immigration system, and the ability
of smugglers and traffickers to prey on vulnerable populations, and reduce threats
to life, National security, and public safety, while ensuring that vulnerable popu-
lations receive the protections they need. As a 34-year veteran of immigration en-
forcement who has served in the Border Patrol, the INS, ICE from the front line
and on the street all the way to the first acting director of ICE who came through
the ranks. I agree with the DHS assessment because I have seen the border crisis
and the exploitation of our laws first-hand.

Historically, the majority of illegal aliens that came here were single adult males
from Mexico who could be quickly processed and removed to Mexico in less than an
hour. As a Border Patrol Agent, you could process an alien from Mexico within 20
minutes and after accepting a voluntary return would be returned to Mexico
through a Port of Entry within minutes. However, those dynamics have changed
where we now have over 70 percent of all illegal entrants into the United States
this fiscal year being family units and unaccompanied children and mostly from
Central America. Even though over 85 percent of all Central Americans that arrive
at our border claim fear, less than 10-15 percent get relief from our courts because
they simply don’t qualify for asylum or they don’t show up for their case. The last
numbers I saw for the Immigration Court reports showed almost half of those that
claim fear at the border don’t file a case with EOIR. Once they are released into
the United States, which is their primary goal, they disappear and wait for the next
DACA or Amnesty to roll around.

Misguided court decisions and outdated laws and the failure of Congress to close
the loopholes that have caused this unprecedented surge has made it easier for ille-
gal aliens to enter and remain in the United States if they are adults who arrive
with children, unaccompanied alien children, or individuals who fraudulently claim
asylum. There are only about 3,000 designated family beds to deal with the almost
14,000 family unit arrests during the peak months which mean most will be re-
leased and never spend a day in custody. Out of the most recent 100,00 family units
that have been ordered removed after due process, less than 2 percent have left. In
June of this year, just 5 months ago, the Acting Secretary of DHS testified that 90
percent of all family units in the most recent pilot study failed to show up in court
after being released from the border. The MPP will help to ensure that those who
claim asylum and want to see a judge and get due process will actually see a judge.
I hear from many, including some here today, that these migrants have the right
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to claim asylum and they have the right to see a judge and they demand due proc-
ess. I agree. But there is a flip side to that coin. After due process, if ordered re-
moved by a judge, that order needs to be followed up and executed or there would
be no integrity in the entire process. Ninety-five percent of everyone ICE removes
from this country after due processes are removed from a bed. Those that are not
detained and released are seldom returned to their country because they are in
flight and hiding.

While we may not be at record highs right now because of the actions of this
President and not this legislative body, the numbers are still at a crisis level and
overwhelming the U.S. immigration system, leading to a “system” that enables
smugglers and traffickers to flourish and often leaves aliens in limbo for years. This
has been a prime cause of our over 800,000 case backlog in immigration courts and
delivers no consequences to aliens who have entered illegally.

The loopholes that Congress has failed to close along with the numerous entice-
ments such as abolish ICE, no more immigration detention, free health care for
aliens, sanctuary cities, a pathway to citizenship for those here illegally, all encour-
age more people to make that dangerous journey which will bankroll criminal car-
tels. The same cartels that are smuggling drugs into this country at alarming rates.
ICE seized enough opioids last year to kill every man, woman, and child in this
country twice. Thirty-one percent of women are being sexually assaulted making
that journey and children are dying. Border Patrol rescued over 4,000 migrants who
may have died if they were not found and saved by our Border Patrol Agents. You
don’t hear a lot about that because some people are too busy calling them racists
and Nazis.

The MPP will provide a safer and more orderly process that will discourage indi-
viduals from attempting illegal entry and making false claims to stay in the United
States, and allow more resources to be dedicated to individuals who legitimately
qualify for asylum.

I am not an attorney as those seated next to me are. But I have enforced immi-
gration laws for over 34 years. According to the Government attorneys and again
available on the DHS website it reads that Section 235 of the Immigration and Na-
tionality Act (INA) addresses the inspection of aliens seeking to be admitted into
the United States and provides specific procedures regarding the treatment of those
not clearly entitled to admission, including those who apply for asylum. Section
235(b)(2)(C) provides that “in the case of an alien . . . who is arriving on land
(whether or not at a designated port of arrival) from a foreign territory contiguous
to the U.S.,” the Secretary of Homeland Security “may return the alien to that terri-
tory pending a [removal] proceeding under §240 of the INA.” Mexico is our partner
in MPP along with the United Nation’s IOM.

With certain exceptions, MPP applies to aliens arriving in the United States on
land from Mexico (including those apprehended along the border) who are not clear-
ly admissible and who are placed in removal proceedings under INA §240. This in-
cludes aliens who claim a fear of return to Mexico at any point during apprehension,
processing, or such proceedings, but who have been assessed not to be more likely
than not to face persecution or torture in Mexico. Unaccompanied alien children and
aliens in expedited removal proceedings will not be subject to MPP. Other individ-
uals from vulnerable populations may be excluded on a case-by-case basis.

DHS has set up the system in a way that I think makes sense. This again is ex-
plained clearly on their website. Certain aliens attempting to enter the United
States illegally or without documentation, including those who claim asylum will no
longer be released into the country, where they often fail to file an asylum applica-
tion and/or disappear before an immigration judge can determine the merits of any
claim. Instead, these aliens will be given a “Notice to Appear” for their immigration
court hearing and will be returned to Mexico until their hearing date.

While aliens await their hearings in Mexico, the Mexican government has made
its own determination to provide such individuals the ability to stay in Mexico,
under applicable protection based on the type of status given to them.

Aliens who need to return to the United States to attend their immigration court
hearings will be allowed to enter and attend those hearings. Aliens whose claims
are found meritorious by an immigration judge will be allowed to remain in the
United States. Those determined to be without valid claims will be removed from
the United States to their country of nationality or citizenship.

DHS is working closely with the U.S. Department of Justice’s Executive Office for
Immigration Review to streamline the process and conclude removal proceedings as
expeditiously as possible. Consistent with the law, aliens in removal proceedings can
use counsel of their choosing at no expense to the U.S. Government. Aliens subject
to MPP will be afforded the same right and provided with a list of legal services
providers in the area, which offer services at little or no expense to the migrant.
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Again, this program makes sense. MPP will reduce the number of aliens taking
advantage of U.S. law and discourage false asylum claims. Aliens will not be per-
mitted to disappear into the United States before a court issues a final decision on
whether they will be admitted and provided protection under U.S. law. Instead, they
will await a determination in Mexico and receive appropriate humanitarian protec-
tions there. This will allow DHS to more effectively assist legitimate asylum seekers
and individuals fleeing persecution, as migrants with non-meritorious or even fraud-
ulent claims will no longer have an incentive for making the journey. Moreover,
MPP will reduce the extraordinary strain on our border security and immigration
system, freeing up personnel and resources to better protect our sovereignty and the
rule of law by restoring integrity to the American immigration system.

Now, there is a crisis on our border. Even though many said that there were no
caravans, there were and we saw them. Others said that it was a manufactured cri-
sis and now we know it wasn’t. The President has been right from Day 1 on this
and has done everything he can, thinking out of the box but within the law and
trying to secure our border and protect our sovereignty. As a matter of fact, on May
7 of this year the 9th Circuit stayed an injunction against the MPP and has allowed
it to continue. Illegal crossings are down considerably from the high in May but we
are still at high numbers beyond last year. The significant gains made on this issue
are because of our President and the men and women of CBP and ICE not because
of anyone in this room.

I am here at another hearing that will again push a false narrative about this
administration and the men and women that work for it. Another hearing that will
examine a policy implemented by the administration in an attempt to secure our
Nation. However, I have seen no hearings in the House regarding the 3 loopholes
that are causing this crisis such as the abuse of the asylum process, the Flores
agreement, or the TVPRA. No hearing on sanctuary cities and the numerous victims
of crimes at the hands of those released back into the street rather than being
turned over to ICE. No hearing on the obvious wide-spread fraud surrounding the
asylum process. No hearings on the willful and disgusting attacks against the men
and women who serve within the Border Patrol and ICE. No hearing about how we
secure our border. Why is this important? Because this is not just a humanitarian
issue in our border. The Border Patrol has said that 40-50 percent of their man-
power is no longer on the front line, defending our border because they are dealing
with these families and UACs. When half of our Border Patrol is not on the line,
the border is more vulnerable to drug smuggling and the smuggling of bad operators
such as cartel members, gang members, and those who want to come to this country
to do us harm. If you are someone in this world that wants to come to this country
to blow up a building, our border is vulnerable. It’s hard to buy a plane ticket to
the United States or get a visa to the United States after 9-11 because of all the
security checks and derog searches conducted. If you want to get here quickly and
easily you will come the same way 12-20 million others did, illegally through our
Southern Border, especially now because half of the border is unguarded. The Presi-
dent recognized this and has taken unprecedented actions to address this crisis. I
applaud him for doing it. Now it is time for this body to legislate and address this
crisis and protect our Nation.

Miss RICE. Thank you. I thank all the witnesses for their testi-
mony. I will remind each Member that he or she will have 5 min-
utes to question the panel. I will now recognize myself for ques-
tions.

Mr. Knowles, I would like to start with you. So there have been
news reports, or at least one issued late last week, that seemed to
indicate that asylum officers were pressured by Border Patrol
agents to deny certain migrants’ entry into the United States. To
your knowledge, has this happened?

What have your members shared with you about the directives
they are asked to carry out under the Remain-in-Mexico Policy?

Mr. KNOWLES. Am I on speaker?

Miss RICE. Yes.

Mr. KNOwLES. All right. I have no direct knowledge of the—what
you just mentioned in the news report, although I have read the
news report of Border Patrol agents directing asylum officers to
make certain decisions.
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I did not get the last part of your question.

Miss RicE. What have your members shared with you about the
dirlecti?ves they are asked to carry out under the Remain-in-Mexico
Policy?

Mr. KNOWLES. Well, they have shared—I—first of all, I don’t
know a single asylum officer in the country—and I speak to them
all over the country—who believes that this is a good policy. Most
of them have been very vocal in talking to me about how it is ille-
gal, and it places them feeling that they are complicit in a human
rights abuse.

They are sworn to carry out our laws, which guarantee due proc-
ess for asylum seekers. Not every asylum seeker is guaranteed asy-
lum, but they are guaranteed due process and humane treatment.
Under MPP the asylum officer is not even allowed to ask them
about their asylum claim, they can only ask them about their fear
of remaining in Mexico. That process is carried out at a very high
standard, which is almost impossible for the applicant to meet.

Moreover, we have had asylum officers who, in applying very rig-
orously the flawed MPP rules, tried to make positive decisions, and
they were overruled by their supervisors and headquarters mon-
itors saying no, that doesn’t meet the standard, with no real legal
explanation, other than the front office has eyes on this.

Miss RICE. So you mentioned also that people who felt threat-
ened with retaliation—and also how whistleblowers were being
treated. I have very limited time, so I would like to follow up with
you on those specific issues.

But you also said that MPP was one of many programs that
should be either revised or done away with. You also mentioned
the asylum hearings being held in Guatemala, and not even being
supervised by officers, American officers.

What other programs were you talking about when you—that
you would include in that category?

Mr. KNOWLES. So we have written 4 amicus briefs that I would
urge your committee to look at; the first was opposing the travel
ban and the suspension of the refugee program in 2017; the second
was on MPP; the third was on very questionable changes that
came, we believe, from the White House to our training and policy
guidance manuals that officers must use, which had the effect of
substantially changing and altering the way that we do credible
fear screening in ways that we believe were unlawful; the fourth
brief we filed a month ago, opposing the so-called interim final
rule, which imposes a bar on asylum seekers, an absolute bar to
asylum seekers who pass through other countries and did not seek
asylum there.

Over the weekend there was published in the Federal record a
new rule that will, as I understand, be implemented this week, and
our officers are to be trained today. In fact, I am supposed to at-
tend the training myself on how cases will be adjudicated, who will
these—asylum seekers will be transported to Guatemala to have
their asylum cases heard in Guatemala——

Miss RicE. Correct.

Mr. KNOWLES [continuing]. By the Guatemalans——

Miss RICE. Right.

Mr. KNOWLES [continuing]. Not by the United States.
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Miss RicE. Thank you for pointing that out. Dr. Schneberk, with
the remaining time I have, I mean, the trauma that is done to
these people—and it sounds like a large portion of them are women
and children and other vulnerable populations—what are the long-
term consequences on their mental, emotional, and physical
health? What is the likelihood that they are going to be able to re-
cover from that?

Dr. SCHNEBERK. Briefly, you know, there is a whole area of medi-
cine called trauma-informed care. Trying to figure out how we do
a better job taking care of these folks is an on-going study.

I mean, but to start with, you know, trying to create safety is
kind-of rule No. 1. Long-term outcomes, you know, there is a lot—
you could imagine the amount of mental health effects as a result
of these types of experiences.

But, I mean, there is not only just mental health issues, you
know, there is actually higher morbidity and mortality, as in people
die at younger ages because of adverse childhood events. There is
a famous study called the ACES Study that basically documented
a lot of these adverse childhood events, one of them being, you
know, incarceration of a parent. There is a lot of extrapolatable—
all types of experiences that you look at what is going on with kids
and younger people that are subjected to these policies, and it is
pretty easy to say there is going to be a lot of health—denigrating
health effects.

Miss RICE. I want to thank you all for being here today, and I
now recognize the Ranking Member of the subcommittee, the gen-
tleman from Louisiana, Mr. Higgins, for questions.

Mr. HigGiNs. Thank you, Madam Chairwoman. Mr. Homan,
under the Migrant Protection Protocols, an international agree-
ment between the United States and Mexico—just clarify for Amer-
ica, please. America is watching. The Mexican government provides
migrants with humanitarian protections for the duration of their
stay. Both the government of Mexico and faith-based shelters are
housing migrants who have been returned as part of MPP.

Just to put a number on this to clarify for America, as of Novem-
ber, the count is 57,430 illegal immigrants have been returned to
Mexico to be housed by Mexican government and faith-based shel-
ters under this program. I am sure we all recall very recent his-
tory: We were facing 150,000 crossings a month. So, just to put this
in perspective, a certain percentage of illegal crossings are inter-
cepted, processed, and returned to Mexico, while their asylum due
process moves forward. We have done our best to accommodate
court systems to give them access for more rapid resolution.

Is that a—generally, a good description of this program, Mr.

Mr. HoMAN. Yes, sir, you are accurate.

Mr. HicGINs. OK. Do you have personal knowledge of what is
identified as faith-based shelters that are being used?

Mr. HoMAN. No. I know the U.S. Government, along with IOM,
a division of the United Nations, is helping to oversee that process.

We are also—there is actually funding from the United States
flowing into Mexico to help pay for the expenses of these facilities.

Mr. HiGGINS. Thank you, sir. Ms. Vela, are you familiar with the
faith-based shelters?

Ms. THORN VELA. I am familiar
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Mr. HiGGINS. Generally speaking. We are not trying to——

Ms. THORN VELA. Yes, Congressman, there are faith-based shel-
ters.

Mr. HiGGINS. OK. Are these generally—the children of God that
occupy those shelters, are they generally of Hispanic origin?

Ms. THORN VELA. Yes.

Mr. HiGGINS. They speak Spanish?

Ms. THORN VELA. Yes.

Mr. HigGINs. All right. Your opening statement—and thank you
for your very thorough opening statement—essentially accuses the
United States of purposefully sending MPP illegal immigrants,
which—we are just trying to handle the due process. It is quite a
situation down there. You are essentially accusing the United
States of purposefully sending these immigrants into a horrendous
situation where, based upon your testimony, you essentially indi-
cate that those Mexican government officials and faith-based orga-
nization workers, primarily volunteer workers that are occupying
these shelters and running them, that they don’t care about these
MPP folks, that they have no—they have no compassion for them.

Is that your position, that these folks down there have no com-
passion for the MPP?

Ms. THORN VELA. I understand that the government of Mexico
has said that they are providing aid, but our—from the ground,
what we see every day, we don’t see that aid. Certainly, any-
one——

Mr. HiGgGINs. All right, so just to clarify, you have the right to
your opinion. I would defend your right to have your opinion, good
lady. I just want to clarify.

You seem to be indicating that the United States has set up
some system where we are knowingly sending MPP illegal immi-
grants into shelters that are run by folks that don’t love them and
care for them. In fact, they are quite hateful toward them.

Ms. THORN VELA. From what I have seen toward—in Matamoros,
Congressman, they are not—the individuals being sent back to
MPP are not being sent back to shelters. They are living in the
streets in a 2,000-person refugee camp that does not have any shel-
ter for them. The only aid, the only compassion that they are get-
ting, are from volunteers that are

Mr. HIGGINS. So that would be an indication, just in the interest
of time—you are stating that the Mexican Government is not living
up to its agreement with—under MPP.

Ms. THORN VELA. I have not seen that promise fulfilled on the
ground in Matamoros.

Mr. HIGGINS. All right, one final question. Thank you for your
candor, Madam. You have made courageous statements, and this
committee cares about these things.

But I ask you, regarding MPP illegal immigrants being know-
ingly returned to Mexico to be tortured, that is quite an accusation.
Do you have any proof of that?

Ms. THORN VELA. We have partners on the ground that worked
with the young mother and her child that were tortured and re-
leased. The young child

Mr. HiGGINS. You are referring to 1 case out of almost 58,0007
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Ms. THORN VELA. I personally am only aware of that case, but
I have partners that work not only in Matamoros, but throughout
the border where MPP is rolled out. My partners can tell dozens
and dozens and dozens of stories of very similar conduct.

Mr. HiGGINS. Thank you all for your testimony.

Madam Chairwoman, my time has expired.

Miss RICE. Thank you, Mr. Higgins. The Chair recognizes for 5
minutes the gentleman from Mississippi, Mr. Thompson.

Mr. THOMPSON. Thank you very much. Those of us who have
been in the area where the Remain in Mexico policy is being imple-
mented have real questions about the health and safety and sani-
tary conditions of people who are there. I don’t think those stand-
ards are the standards that we hold dear as Americans in this
country.

I think our concern, more than anything else, is when you imple-
ment a policy that lowers your standard as a country, then that is
changing the values of who we are as a country.

So when you put the burden on changing the policy in terms of
returning people to Mexico in a dangerous situation, that is not
who we are as a country. I think the more important part for us
is why change a policy that put people at risk? That is one of the
reasons we are here today.

We have heard from 2 attorneys, a doctor, and a practitioner that
some of those policies we put in place have, in fact, changed the
lives of the people who are coming to this country, seeking asylum.

As a—somebody whose ancestors came to this country as slaves
who were absolutely mistreated, I think I have a sensitivity—and
some others here—that we don’t want our country to ever be a part
to anything that mistreat people.

So the goal of why we are here today is to make sure that, as
the American Government does its immigration policies, that we
still see people as human beings.

We are a Nation of laws. We have values that we have to uphold.
So that is why we are here. That is why I complimented the Chair-
woman for having the courage to hold a hearing like this. It is a
tough situation. I am a grandfather. The last thing I would want
is for somebody to mistreat my grandchildren just because they
don’t look like them. I don’t want that.

I voted for the Affordable Care Act because I think, in America,
everybody ought to have an opportunity, if they are sick, to go to
the doctor. Those are the American values that we hold as Ameri-
cans. I think we have to be mindful of that.

So with that preface, Ms. Pena, do you think our standards of ju-
risprudence are being upheld with this Remain-in-Mexico Policy?

Ms. PENA. Thank you for the question, Representative Thomp-
son.

In front of me I have the Immigration and Nationality Act. This
is the law passed by Congress. I appreciate the question, because
I want to bring us back to the legal obligations and jurisprudence
which is being circumvented and violated through the MPP proto-
cols.

My job is pro bono counsel at the American Bar Association, and
I often train non-immigration attorneys in immigration law. In
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fact, sometimes I have tax attorneys tell me this is very com-
plicated law.

The way I describe this law, particularly these specific statutory
provisions which are being utilized to implement the Remain-in-
Mexico policy, is as such. Please bear with me, Representative.
Imagine section 235, which is the expedited removal statute, is a
mountain, all right? Two-forty proceedings, which are full 240 pro-
ceedings, is another mountain directly across from it. There is a
valley in between. To get out of summary removal proceedings and
into full immigration proceedings, 240 proceedings, there is a nar-
row bridge.

What Remain-in-Mexico has done is taken a small pebble of law
in section 235 and created a wrecking ball with it. It has demol-
ished this narrow bridge that included legal protections. The cred-
ible fear process has been—interview process has been completely
annihilated, and Mr. Knowles has testified to some of the chal-
lenges that the asylum officers are frequently raising.

Now, 240 proceedings—I heard earlier, you know, the pro-
ceedings are expedited. Instead of several years, it is months. Well,
what good is a proceeding, if it is rendered virtually meaningless?
There is no lawyer; 2 percent of MPP respondents have lawyers.
One attorney utilized University of Texas data and analyzed that,
if MPP did not exist, the number of respondents in MPP that
would have attorneys would be over 15,000 people. So there is no
meaningful right to an attorney.

There is also no meaningful proceeding. At least in the tent court
you can see the judge on a video. But you can’t understand the
judge. You can’t effectively communicate with the judge, because
the interpreter is not simultaneously translating the hearing.
There are no legal service providers. In San Diego I observed an
MPP hearing in the brick-and-mortar courts in San Diego, and the
judge asked the pro se respondent’s father speaking on his—behalf
of his family, “Did you receive the notice from the Department of
Homeland Security, which includes a list of pro bono legal sur-
vivors?” Providers, excuse me.

The father said, “Yes, I received that. However, I called all the
numbers, and none of them will provide us services. None of us
[sic] will represent us, because we are in Mexico.”

So there is, effectively, nobody who can help these individuals to
translate their applications into English, to make sure that they
can file it with the court.

Of course, all the meanwhile, the—trying to go through this pro-
ceeding, they are subjected to horrendous conditions, dangerous
conditions.

So, Representative, thank you for the question. I believe we are
circumventing our international obligations, which are which are
codified in U.S. law. Thank you.

Mr. THOMPSON. Thank you. I yield back, Madam Chair.

Miss RiCE. Thank you, Mr. Chairman. The Chair now recognizes
for 5 minutes the gentleman from Alabama, Mr. Rogers.

Mr. ROGERS. Thank you, Madam Chairman. Ms. Vela, is it your
position that the entire country of Mexico is dangerous?

Ms. THORN VELA. For asylum seekers, yes.

Mr. ROGERS. The entire country?
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Ms. THORN VELA. I would say that asylum seekers are at a very
heightened risk for danger in Mexico.

Mr. ROGERS. Why is that?

Ms. THORN VELA. Because throughout the journey in Mexico, mi-
grants are facing these same conditions that the United States is
returning them to in MPP.

Mr. ROGERS. So if a migrant were to escape Honduras—I think
you gave an example of a gang member who—or gang members
who raped a young lady if her husband didn’t join a gang. Was that
you that gave us——

Ms. THORN VELA. No, that was not me, Congressman.

Mr. ROGERS. Well, that example was given. So let’s say that a
migrant was escaping Honduras for that reason, and they went to
Mexico City. Your view is they would be in danger in Mexico City?

Ms. THORN VELA. I would say migrants there are at a heightened
risk for being targeted, yes.

Mr. ROGERS. In Mexico City?

Ms. THORN VELA. I would say yes.

Mr. RoGERS. OK. Well, here is my concern. I understand that
you have described the encampments on the northern border as
being overcrowded, and maybe not as healthy as you would like
them to be. But I find it impossible to believe that the entire coun-
try of Mexico is dangerous for migrants. The country of Mexico has
offered asylum to all these asylum seekers who are escaping Guate-
mala, Honduras, Venezuela, whatever.

You know, as well as I do, the overwhelming majority of the asy-
lum seekers that reach the United States are not approved. Eighty-
seven percent are not approved. They are economic. They are seek-
ing economic advantage. I don’t blame them, but they are not in
danger. Certainly, once they get out of Honduras and are in Mex-
ico, they are no longer in danger. So we need to be recognizing that
people are coming up here for economic opportunities, and they
have been overwhelming our system.

Mr. Knowles, you talked about the interview process. When was
the last time you personally conducted an interview of an asylum
seeker under the MPP program?

Mr. KNOWLES. It should be known that I am almost a full-time
union representative, so I am excused from my regular duties. I
have not personally conducted MPP interviews, although I am in
daily contact with those who do.

Mr. ROGERS. But you haven't——

Mr. KNOWLES. It has been about 4 years since I have adju-
dicated, personally, asylum cases. But I have adjudicated many in
the almost 30 years that I have served.

Mr. ROGERS. In this crisis, though, you have not carried out any
interviews in recent years to know the abuses that you described
in your statement.

Mr. KNOWLES. I am sorry, could you repeat that?

Mr. ROGERS. You described abuses in the process during your
statement a while ago.

Mr. KNOWLES. Yes.

Mr. ROGERS. Those are just being related to you through other
individuals. You haven’t personally conducted those interviews, to
speak of——
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Mr. KNOWLES. No, I have not, personally.

Mr. ROGERS. That is my point.

Mr. Homan, now you have described in your statement that MPP
will help deter those who are seeking to exploit loopholes in our im-
migration system. Can you describe for us some of the loopholes
that you think are driving this train?

Mr. HoOMAN. Well, there is 3 loopholes that—when I was still the
ICE director, I worked with Secretary Nielsen, trying to work with
the Congress.

The 3 loopholes are—the Flores settlement agreement. In fiscal
year 2014 and 2015 under the Obama administration, we detained
families. It took about 40 days to see a judge. Ninety percent lost
their cases. We put them on an airplane and sent them home.
Guess what? The numbers across the board have drastically de-
creased. But then the 9th circuit said you can only hold them for
20 days, and they got released. We are asking Congress to look at
that, and let us detain families for, like, 40, 45 days, so they can
see a judge. In a family residential center, not a jail.

The second issue is the asylum process, itself, where, you know,
practically 90 percent will pass the first fear interview, because the
thresholds are put—and I understand why under statute—then, as
you said, when they get in front of the court, 87 percent lose. So
there is too big of a delta. So that first interview, that threshold
needs to be raised, so it makes more sense with the judiciary
threshold.

The last thing would be the TVPRA Trafficking Victims Protec-
tion Act, because if you are a child from Mexico, and you enter the
country illegally, and it is ascertained you are not a victim of traf-
ficking, you can be returned to Mexico immediately. But if you are
from Central America, you can’t be returned immediately, you got
a whole new immigration process that takes years. So we are ask-
ing that children from Central America be treated the same as chil-
dren from Mexico. TVPRA had a great intention of identifying traf-
ficking and preventing it, but this is being exploited now by the
cartels and the criminal groups.

Mr. ROGERS. Finally, Ms. Vela, do you know how many immi-
grants who were allowed into this country awaiting their hearings
were removed this year alone in absentia?

Ms. THORN VELA. I am not familiar with that statistic.

Mr. RoGERS. Eighty-nine thousand just this year. The over-
whelming majority of people do not show up for these hearings
once they get in this country. That is not a situation that we can
continue to allow.

Madam Chairman, my time has expired. Thank you very much
for your patience.

Miss RICE. Thank you, Mr. Ranking Member. The Chair now rec-
ognizes the gentlewoman from New Mexico, Ms. Torres Small.

Ms. TORRES SMALL. Thank you, Madam Chair. Ms. Vela, you tes-
tified about the real harm that clients have experienced while wait-
ing to pursue their legal claims for asylum. I have spoken with a
local pastor in the district that I represent that has a sister church
in Juarez. Their church, they provide shelter. They have been tar-
geted in robberies, and they don’t have the resources to protect
these individuals from being targeted by the cartels.
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My question for you is whether you believe that Remain-in-Mex-
ico, or MPP, can create a disincentive for migrants to legally
present themselves at ports of entry to pursue their legal claims for
gsylum and, instead, attempt to cross undetected to the United

tates.

Ms. THORN VELA. Thank you, Congresswoman. Yes, I do believe
that it creates an incentive for people to not get a—present them-
selves at the bridge to request asylum.

I know many individuals at Matamoros who, even before MPP
was rolled out into Matamoros, were—presented themselves at the
bridge, and they were placed on the metering line that was there
prior to the MPP rollout. Those people waited in line, followed the
law, wanted to present their case there at the bridge. Then, once
MPP was rolled out into Matamoros, they ended up being placed
in MPP.

So many individuals see this now, that—you know, they want to
follow the law, they want to do this the right way, and they end
up getting placed right back in Matamoros.

Ms. ToRRES SMALL. Thank you. I have also heard from CBP indi-
viduals that have seen—had to process the numerous crossings
back and forth for their proceedings in the United States. That has
also added a strain, just on our ports of entry.

Ms. Vela, have you—do you believe that MPP has been cost-effec-
tive, or yielded a more efficient processing of asylum seekers?

Ms. THORN VELA. I don’t believe that it is more efficient. The
ports of entry are very busy places. Many people cross every day,
U.S. citizens, Mexican residents. So it has really congested the
ports of entries in the morning when they are lining asylum seek-
ers up. People are having to go very, very early in the morning, 4
a.m. for an 8 a.m. hearing. So it has really caused a lot of delay
there at the ports of entry.

Ms. TORRES SMALL. Thank you, Ms. Vela.

Mr. Knowles, I appreciate your testimony, and would like to
hear, based on your experience representing asylum officers. How
has the broader mission and morale of asylum officers been im-
pacted by Remain-in-Mexico, or MPP?

Mr. KNOwLES. Well, I would like to say, historically, our morale
has been extremely high, because people are drawn to the protec-
tion work, which is also protection of our country. We have done
a very good job, and we have received very high marks from every
administration except this one.

The morale under this administration has plummeted, not be-
cause of people’s political views, but because of the way that we
have been treated, and the way that we have been required to
carry out very questionable programs. We have not been consulted,
either the union or the work force, on the advisability of various
methodologies or procedures. We are just told to carry it out, and
if we don’t like it, you can go work somewhere else.

Ms. TORRES SMALL. Thank you

Mr. KNOWLES. So that has a big hit on morale.

Ms. TorRRES SMALL. Thank you. Mr. Knowles, I have also heard
from local Catholic Charities attorneys that these fear hearings
and the new rules and consequent training that is necessary for
that can actually have a negative impact on the docket. What effect
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have you seen, or the asylum officers you represent seen, that the
Remain-in-Mexico, or MPP, policy has had on their—other EOR—
EOIR dockets?

Mr. KNOWLES. I am not sure I understand the question.

Ms. TORRES SMALL. So my question is whether you think the in-
creased number of fear hearings and back and forth, as well as the
constant changes in rules has impacted other cases, other than asy-
lum cases in the EOIR dockets.

Mr. KNOWLES. I wouldn’t be able to answer about the EOIR
docket because I am just representing people who do the asylum
interviews here at USCIS.

Ms. TorrRES SMALL. OK, thank you. I want to turn to Ms. Pena
in my last quick moment.

You mentioned that only 13 percent of individuals who receive
the fear screenings have received positive determinations. Do you
feel like, if there was meaningful access to legal representation,
this number would be different?

Ms. PENA. Yes—excuse me. Thank you for the question, Con-
gresswoman. Yes. We are seeing at least 1 Federal judge has en-
joined DHS from disallowing attorneys access to those non-
refoulement interviews. So just in the past week or so, attorneys
have started having access. So we will see how the numbers change
with access to attorneys.

I will say, as a practical matter, it is very, very difficult, because
CBP often doesn’t allow attorneys access, period, to these areas.

Ms. ToRRES SMALL. Thank you, Ms. Pefia. My time has expired.

Miss RICE. The Chair recognizes for 5 minutes the gentlewoman
from Arizona, Mrs. Lesko.

Mrs. LEskO. Thank you, Madam Chair. My first question is for
Mr. Homan.

You know, we have talked about these loopholes in previous
hearings, as well. You have eloquently talked about them just now.
I have said before, and I will repeat again, I think these loopholes
actually incentivize people to travel thousands of miles, pay cartels
huge amounts of money. A lot of the women are getting raped. We
have had evidence how children are being abused by the cartels.
So changing some of these loopholes and clearing them, I think,
is—will help mitigate the entire problem.

I think all of us care about people that are being abused. If some-
body is being raped by cartels, or children being abused by cartels,
of course, none of us up here would want to ignore that. But there
is a difference in how we should mitigate the problem.

So, Mr. Homan, I have 6 bills that I have introduced and spon-
sored that would try to clean up these loopholes to stop
incentivizing people from coming here. One of them is to raise the
credible fear standard for asylum, because, as you said, the initial
standard is too low, as evidenced by the numbers. I mean, like 85
to 90 percent of them passed the initial phase. But then, you know,
a huge number—what is it, 86, 87 percent—when they finally go
in front of a court, don’t.

So if we solve that problem with the loopholes, how would that
affect this going back to Mexico, the MPP protocol? Could we get
rid of it, do you think?
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Mr. HoMAN. Well, certainly you will be able to have an effect on
it, because if we had a meaningful asylum bar that people couldn’t
come up and just claim to say 2 or 3 key lines to get approval, they
stop coming.

Because, look, the bottom line is the data at the immigration
courts are clear that 87 percent of these people do not qualify, or
fail to show up. So if they know before they leave their homeland,
spend their life savings making this dangerous journey, that the
chance of getting approved—Dbecause they know they are not escap-
ing fear and persecution from the government because of race, reli-
gion, political beliefs—they will stop coming.

In—enforcement law has a meaningful effect. You look at con-
sequence, deterrence. It means something.

A couple of things I just want to add to this is I have heard a
lot of testimony here today, but, you know, I am hearing today that
people think the system is rigged against the immigrant now. But
the approval rates and the denial rates have not changed from fis-
cal year 2014, 2015 to today. So if there is a fix put in, the denial
rates back in 2014 and 2015, under our first family detention cen-
ter, we are still about 87, 90 percent.

So the denial rate remains the same. So I don’t see the correla-
tion in this fix, then. As far as representation, does representation
make a difference? If you are looking at year-old data, the approval
rate is anywhere from 10 percent to—high to 20 percent. Represen-
tation rate has not changed beyond 20 percent, even the rep-
resented by attorney. That is tracked in the ERO datasheet.

So representation really doesn’t make a difference because they
don’t qualify, and the representation is not going to change the
facts of the case. This is all available on the immigration court
database.

Mrs. LESKO. Thank you, Mr. Homan. Another question I have for
you, Mr. Homan, is it fair to say that right now the immigrants
that are seeking asylum that are in Mexico, waiting, are they able
to say that, “Oh, I am afraid to be in Mexico,” and have—you
know, get a hearing on that?

I think my data says that, yes, they are. Fear screenings are an
established part of the program. As of October 15, 2019, USCIS
completed over 7,400 screenings to assess the fear of return to
Mexico. So people that are in Mexico under this program can actu-
ally say, “I am afraid,” and go in front of someone.

Mr. HoMmAN. Well, that interview is in the beginning, when they
enter the United States. If—they cannot be returned to Mexico if
they establish a clear danger to return to Mexico, that they would
be, you know, in harm’s way. So that is in the front. They can’t be
sent back to Mexico without that interview occurring that there is
no fear to return to Mexico.

Mrs. LEsSKO. [——

Mr. HomaN. That is on the front end of that.

Mrs. LEsko. All right. And

Mr. HoMmAN. I want to add one thing.

Mrs. LESKO. Sure.

Mr. HoMmAN. I do think there are some in Central America that
qualify for asylum. So, you know, I am not painting with a broad
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stroke saying it is all fraud. But based on the data and the findings
of the judges across this country, 80 percent, 87 percent do not.

There are certainly people who certainly do fear return to the
homeland. But the problem is, when you got 80 percent rate of de-
nial and fraud, you are backing up the system for the people in this
world that are really escaping fear and persecution from